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INTEREST OF AMICUS 

The American Intellectual Property Law 
Association (“AIPLA”) is a national bar association of 
approximately 14,000 members engaged in private 
and corporate practice, in government service, and in 
the academic community.1  AIPLA represents a wide 
and diverse spectrum of individuals, companies, and 
institutions involved directly and indirectly in the 
practice of patent, trademark, copyright, and unfair 
competition law, as well as other fields of law 
affecting intellectual property.  AIPLA has no stake 
in any of the parties to this litigation or in the result 
of this case other than its interest in seeking the 
correct and consistent interpretation of the law as it 
relates to intellectual property issues. 

 

                                                 
1 In accordance with Supreme Court Rule 37.6, amicus curiae 
states that this brief was not authored, in whole or in part, by 
counsel to a party, and that no monetary contribution to the 
preparation or submission of this brief was made by any person 
or entity other than the amicus curiae or its counsel. After 
reasonable investigation, AIPLA believes that (i) no member of 
its Board or Amicus Committee who voted to file this brief, or 
any attorney in the law firm or corporation of such a member, 
represents a party to this litigation, (ii) no representative of any 
party to this litigation participated in the authorship of this 
brief, and (iii) no one other than AIPLA, or its members who 
authored this brief and their law firms or employers, made a 
monetary contribution to the preparation or submission of this 
brief.  In accordance with Supreme Court Rule 37.3(a), all 
parties have consented to the filing of this brief in letters on file 
with the Clerk of the Court. 
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SUMMARY OF ARGUMENT 

This Court should adopt the “reasonable interest” 
test, as established and elaborated upon by the 
Second Circuit, to analyze whether a plaintiff has 
prudential standing to bring a false advertising 
claim under the Lanham Act.  Of the three 
conflicting tests articulated by the circuit courts, only 
the Second Circuit’s reasonable interest test applies 
prudential limitations that are consistent with the 
purpose of the statute, the critical benchmark in 
analyzing prudential standing.   

Prudential standing is a judicial doctrine that 
facilitates interpretation of statutes by focusing on 
whether the claim a plaintiff seeks to vindicate is 
encompassed within the rights created under a 
statute.  In essence, it addresses whether Congress 
intended a party in the plaintiff’s position to have 
standing to sue, while taking into account 
background principles against which Congress is 
presumed to legislate.   

Section 43(a)(1) of the Lanham Act, 15 U.S.C. 
§ 1125(a)(1), provides a cause of action against false 
advertising.  A proper test for prudential standing to 
assert false advertising claims under this provision 
should impose only relatively minimal limitations.  
Congress intended the category of potential plaintiffs 
to be extremely broad, as evident from the statutory 
language: “[A]ny person who believes that he or she 
is or is likely to be damaged by” false advertising 
may sue under the Act.  Id.  This is further evidenced 
by the policy goal articulated by Congress in the last 
paragraph of section 45 of the statute: to protect 
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commercial interests against particular forms of 
unfair competition, including false advertising.  Id. 
§ 1127.  The only limitation on standing that 
reasonably could be supported by these provisions is 
a limitation on suits by those without a commercial 
interest: namely consumers.  Under governing 
background presumptions, it is also reasonable to 
presume Congress did not intend to permit suit for 
every remote injury caused by false advertising.  But 
Congress’s broad language otherwise reflects a policy 
decision that any entity suffering a commercial 
injury caused by false advertising should be 
permitted to sue.  

The reasonable interest test developed by the 
Second Circuit results in standing determinations 
that are consistent with Congress’s policy decision on 
who should be able to sue.  The other tests 
articulated by the circuits do not.  These tests differ 
on two dimensions:  (1) the types of plaintiffs covered 
by the statute, and (2) the nexus required between 
the false advertisement and the alleged harm.  The 
reasonable interest test, which is applied with some 
variations by the First, Second and Sixth Circuits, 
has the advantage of permitting courts to resist 
bright-line determinations and to address both 
issues on a case-by-case basis, consistent with 
principles of prudential standing generally.   

Under the reasonable interest test, a plaintiff has 
standing if it demonstrates (1) a reasonable interest 
to be protected against the alleged false advertising 
and (2) a reasonable basis for believing that the 
interest is likely to be damaged by the alleged false 
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advertising.  Famous Horse, Inc. v. 5th Ave. Photo 
Inc., 624 F.3d 106, 113 (2d Cir. 2010) (citing Ortho 
Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 694 
(2d Cir. 1994)).  Case law developed through 
application of this test provides further guidance.  
The Second Circuit has made clear that commercial 
entities, but not consumers, have reasonable 
interests to be protected because they fall within the 
zone of interests that Congress intended to protect.  
If a commercial plaintiff is a competitor of the 
alleged false advertiser, it is also able to meet the 
second prong of the test with little additional 
showing because there is a direct nexus between its 
harm and the false advertising.  Non-competitors 
who are not directly disparaged by the 
advertisement, however, must make an additional 
showing of the likelihood of injury because a direct 
nexus is not automatic.  The reasonable interest test 
thus provides standing to commercial entities whose 
injuries are not too remote from the false 
advertisement, and does so without imposing 
additional barriers that Congress did not intend. 

In contrast, the two competing prudential 
standing tests impose unwarranted restrictions on 
standing.  The Ninth and Tenth Circuits impose a 
categorical restriction on who may bring a false 
advertising claim:  the plaintiff must be a competitor 
of the defendant and must allege a competitive 
injury.  Yet there is no indication that Congress 
intended such an artificial distinction between 
legitimate suits brought by “competitors” and 
illegitimate suits brought by “non-competitors.”  
Such a bright-line rule is also inconsistent with 
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standing requirements for other Lanham Act claims.  
And it disregards the reality that an entity can suffer 
real commercial harms from false advertising 
without being in direct competition with the 
advertiser.   

The third approach, a multifactor balancing test 
developed by the Third Circuit in Conte Brothers 
Automotive, Inc. v. Quaker State-Slick 50, Inc., 165 
F.3d 221, 233 (3d Cir. 1998), also misses the mark.  
Under Conte Brothers, courts balance:   

(1)  The nature of the plaintiff’s alleged injury: 
Is the injury “of a type that Congress sought to 
redress in providing a private remedy for 
violations of the [Lanham Act]”?  

(2)  The directness or indirectness of the 
asserted injury.  

(3)  The proximity or remoteness of the party 
to the alleged injurious conduct.  

(4)  The speculativeness of the damages claim. 

(5)  The risk of duplicative damages or 
complexity in apportioning damages.  

Id. (citing Associated Gen. Contractors of Cal., Inc. v. 
Cal. State Council of Carpenters, 459 U.S. 519, 538-
44 (1983) (“AGC”)).  The second through fifth Conte 
Brothers factors collectively impose a stringent 
causation requirement that is inconsistent with what 
Congress intended for the false advertising provision, 
dramatically elevating the importance of causation 
in the prudential standing analysis.  And the fourth 
and fifth factors go beyond anything justified by the 
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presumption that remote injuries should be 
excluded.   

The Third Circuit derived the Conte Brothers test 
from the standing analysis this Court employed for 
certain antitrust claims in AGC, 459 U.S. at 538-44.  
But AGC did not suggest a simple balancing of 
factors even in the antitrust context.  And the AGC 
factors are antitrust-specific.  They are rooted in the 
Clayton Act’s specific legislative history, the 
complexity of antitrust trials, and the remedy 
available under the statutory provision: damages but 
not injunctions.  These factors are poorly suited for 
evaluating standing under the false advertising 
provision of the Lanham Act, 15 U.S.C. § 1125(a)(1).  
The language of the Lanham Act is broader than in 
the Clayton Act.  The available remedies under the 
Lanham Act include injunctive relief, thus reducing 
the importance of prudential factors unique to 
damages.  And because there is no consumer 
standing for false advertising claims, a broad class of 
commercial plaintiffs must have standing to protect 
against the consumer confusion the Act was designed 
to limit.  Application of the AGC factors to the 
Lanham Act has led courts to eliminate claims even 
by entities Congress most clearly wanted to protect: 
direct competitors who are the most directly 
impacted by false advertising.   

This Court should thus reject the Conte Brothers 
and categorical tests and adopt the reasonable 
interest test. 
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ARGUMENT  

I. THE REASONABLE INTEREST TEST 
EFFECTUATES THE PRINCIPAL 
REQUIREMENT FOR PRUDENTIAL 
STANDING:  FULFILLING THE INTENT OF 
CONGRESS. 

A. The Doctrine Of Prudential Standing Requires 
Courts To Focus On The Intent Of Congress. 

The Court’s evaluation of what test is appropriate 
for prudential standing under the Lanham Act, as 
under any statute, must focus on the purpose of the 
Act.  Prudential standing “embodies ‘judicially self-
imposed limits on the exercise of federal 
jurisdiction,’” Elk Grove Unified Sch. Dist. v. 
Newdow, 542 U.S. 1, 11 (2004) (quoting Allen v. 
Wright, 468 U.S. 737, 751 (1984)), but “at bottom[,] 
the reviewability question turns on congressional 
intent.”  Clarke v. Sec. Indus. Ass’n, 479 U.S. 388, 
400 (1987).  Because prudential standing is not a 
constitutional doctrine,2 the judicial principles of 
prudential standing are, in essence, interpretive 
guides.  

While there is no single inquiry used to assess 
prudential standing across all claims, see id. at 400 

                                                 
2 Standing jurisprudence contains two strands: Article III 

standing and prudential standing.  Warth v. Seldin, 422 U.S. 
490, 498 (1975).  The constitutional requirements for standing 
are not at issue here, as they are easily met by the plaintiff in 
this case. 
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n.16, several key principles underlie the doctrine.  
“[P]rudential standing encompasses ‘the general 
prohibition on a litigant’s raising another person’s 
legal rights, the rule barring adjudication of 
generalized grievances more appropriately addressed 
in the representative branches, and the requirement 
that a plaintiff’s complaint fall within the zone of 
interests protected by the law invoked.’”  Elk Grove, 
542 U.S. at 12 (quoting Allen, 468 U.S. at 751).  Of 
these three general principles, only the zone of 
interests principle is at issue here.   

This Court initially articulated the “zone of 
interests” inquiry to assess whether persons are 
“aggrieved by agency action” within the meaning of 
the Administrative Procedure Act, 5 U.S.C. § 702.  
Ass’n of Data Processing Serv. Orgs., Inc. v. Camp, 
397 U.S. 150, 153 (1970).  It explained that the 
question is “basically one of interpreting 
congressional intent.”  Clarke, 479 U.S. at 394.  
Although the precise formulation of the test may 
vary, this Court has employed that same sort of 
inquiry outside the context of the APA, sometimes 
labeling it as a zone of interests inquiry and 
sometimes not.  See id. at 399-401.  Regardless, the 
Court has focused on whether Congress intended a 
party in the plaintiff’s position to have standing to 
sue under the statute.  Id. at 399-400. 

Ordinarily, congressional intent is determined 
from statutory language, and the inquiry stops there 
when the language is plain.  Caminetti v. United 
States, 242 U.S. 470, 485 (1917).  However, courts 
presume that “Congress legislates against the 
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background of [the] prudential standing doctrine, 
which applies unless it is expressly negated.”  
Bennett v. Spear, 520 U.S. 154, 163 (1997).  That is 
because even when Congress uses broad language in 
conferring a cause of action, there often will be 
certain plaintiffs whom it is unlikely Congress 
intended could sue.  If, for example, Congress 
“conferred a cause of action upon ‘all purchasers, 
sellers, or owners of stock injured by securities 
fraud,’” it is unlikely Congress intended that “a 
stockholder who suffered a heart attack upon 
reading a false earnings report could recover his 
medical expenses.”  Holmes v. Sec. Investor 
Protection Corp., 503 U.S. 258, 288 (1992) (Scalia, J., 
concurring).  Similarly, for many statutes, it is 
reasonable to presume that Congress intended to 
incorporate some requirement of proximate 
causation rather than permitting suit for the most 
remote, unforeseeable repercussion of an action.  Id. 
at 287; see also id. at 266 & n.10 (majority opinion) 
(noting the “unlikelihood that Congress meant to 
allow all factually injured plaintiffs to recover,” 
because “‘[i]n a philosophical sense, the consequences 
of an act go forward to eternity . . . . But any attempt 
to impose responsibility upon such a basis would 
result in infinite liability for all wrongful acts . . . .’” 
(internal quotation marks omitted) (quoting W. 
Keeton et al., Prosser and Keeton on Law of Torts 
§ 41 (5th ed. 1984))). 

But prudential standing is not an invitation for 
courts to engage in their own policy analysis of who 
should be able to sue.  Prudential standing 
establishes limits “founded in concern about the 
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proper – and properly limited – role of the courts in a 
democratic society.”  Warth, 422 U.S. at 498.  Since 
these limits are judicially imposed, courts must not 
extend the limits too far or they will have precisely 
opposite the effect intended.  Courts will depart from 
their “properly limited” role, id., by relying on their 
own policy views to establish standing requirements 
that go beyond those intended by Congress.  Cf. 
Clarke, 479 U.S. at 399 (explaining that under zone 
of interests test as applied under APA, question is 
whether “the plaintiff’s interests are so marginally 
related to or inconsistent with the purposes implicit 
in the statute that it cannot reasonably be assumed 
that Congress intended to permit the suit”); Holmes, 
503 U.S. at 289 (Scalia, J., concurring) (policy 
concerns such as high threat of nuisance suits in 
securities legislation, while relevant, “are surely not 
alone enough to restrict standing to purchasers or 
sellers under a text that contains no hint of such a 
limitation”). 

B. Congress Intended Only Minimal Standing 
Requirements For False Advertising Claims 
Under The Lanham Act. 

Only relatively minimal requirements of 
prudential standing are consistent with the false 
advertising provision in section 43(a)(1) of the 
Lanham Act, 15 U.S.C. § 1125(a)(1).  The language 
and purpose of the false advertising provision 
preclude any standing requirements beyond a 
restriction on consumer standing and a limited nexus 
requirement to rule out injuries so indirect that it is 
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reasonable to presume Congress did not intend them 
to be the basis of a lawsuit.   

Section 43(a)(1) of the Lanham Act bars both false 
advertising, id. § 1125(a)(1)(B), and false association, 
id. § 1125(a)(1)(A).  Section 43(a)(1)(B) expressly 
protects against advertisements that either falsely 
laud the advertiser’s own products, services or 
commercial activities or falsely disparage those of 
others.  Id. § 1125(a)(1)(B) (allowing claims against a 
person who “misrepresents . . . his or her or another 
person’s goods, services, or commercial activities”). 

Section 43(a)(1) contains expansive language on 
who can sue.  It specifies that suit is permitted “by 
any person who believes that he or she is or is likely 
to be damaged by such act” of false advertising or 
false association.  Id. § 1125(a)(1).  The text 
evidences a liberal approach to both the type of 
plaintiffs who can sue (“any person”), and the type of 
nexus required for standing (“belie[f] that he or she 
is or is likely to be damaged”).  “Read literally, this 
language would confer standing upon virtually any 
plaintiff who claims any sort of injury.”  Famous 
Horse, 624 F.3d at 111. 

While the sweeping language of section 43(a)(1) 
should be the starting point in analyzing standing, 
prudential considerations rooted in the statutory 
scheme have occasionally led this Court to interpret 
“any person” language more narrowly than a literal 
reading would suggest.  See, e.g., Holmes, 503 U.S. 
at 265-68; AGC, 459 U.S. at 529-31.  Here, the 
statutory scheme also shows Congress’s intent was 
broad.   
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In the Lanham Act, Congress intended both to 
secure to a business owner “the good will of his 
business and protect[] the public against spurious 
and falsely marked goods.”  S. Rep. No. 79-1333, at 3 
(1946), reprinted in 1946 U.S.C.C.A.N. 1274, 1274-
75; see also id. at 4-5, reprinted in 1946 U.S.C.C.A.N. 
at 1276-77; U-Haul Int’l, Inc. v. Jartran, Inc., 681 
F.2d 1159, 1162 (9th Cir. 1982); 5 J. Thomas 
McCarthy, McCarthy on Trademarks and Unfair 
Competition § 27:31 (4th ed. 2013).  Most of the 
Lanham Act creates and protects trademarks.  The 
false advertising and false association provisions go 
beyond trademark violations to protect against other 
forms of misrepresentations for similar purposes.  
The related purposes suggest standing requirements 
should be similar for the different causes of action.  
Courts have generally found standing in trademark 
cases with very little proof that the particular 
plaintiff will lose customers as a result of false 
information disseminated by the defendant.  See 
infra at 34. 

In the final paragraph of section 45 of the 
Lanham Act, 15 U.S.C. § 1127, Congress expressly 
stated its purpose for the Act as a whole, including 
section 43(a)(1).  Dastar Corp. v. Twentieth Century 
Fox Film Corp., 539 U.S. 23, 28-29 (2003).  The Act is 
intended “to protect persons engaged in . . . 
commerce against unfair competition.”  15 U.S.C. 
§ 1127.  Section 45 demonstrates that Congress 
broadly intended to protect commercial entities from 
unfair competition, including the false advertising 
barred under section 43(a)(1).   
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The language in section 45 regarding “persons 
engaged in . . . commerce” can support one restriction 
on standing: a restriction on consumer standing, as 
courts have found.  See, e.g., Colligan v. Activities 
Club of N.Y., Ltd., 442 F.2d 686, 692-93 (2d Cir. 
1971); Made in USA Found. v. Phillips Foods, Inc., 
365 F.3d 278, 280 (4th Cir. 2008).  But the limitation 
on consumer standing only underscores that 
Congress intended broad standing for commercial 
entities.  Since one goal of the Lanham Act is to 
“protect[] the public against spurious and falsely 
marked goods,”  S. Rep. No. 79-1333, at 3, reprinted 
in 1946 U.S.C.C.A.N. at 1274-75, the inability of 
consumers themselves to sue means that a broad set 
of commercial entities must have standing to ensure 
that they can serve as the “vicarious avenger” of 
consumer rights that Congress intended.  5 
McCarthy, supra § 27:31.   

Moreover, the Act provides for injunctive relief, as 
well as damages, 15 U.S.C. §§ 1116(a), 1117, 
underscoring that prudential concerns unique to 
damages should not be used to deny standing 
altogether.   

Thus, the text and purpose of the Lanham Act 
show that this Court should adopt a generally 
permissive prudential standing test both with 
respect to the type of plaintiff permitted to sue and 
the nexus required between the advertisement and 
injury.  With respect to the former, the proper test 
must be broad enough to allow commercial entities – 
but not consumers – to sue.  With respect to the 
latter, the requirement of a nexus should not go 
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beyond the basic background understanding that 
Congress, despite the broad language in section 
43(a)(1), likely did not intend to permit suit for the 
most remote, unforeseeable repercussion of an 
action.  See supra at 9.  The Act itself does not 
provide any basis to support a stricter nexus 
requirement.  Moreover, the background 
requirement of proximate cause must not be 
interpreted in a manner that would preclude suits 
Congress clearly intended to permit: suits by 
commercial entities based on advertisements that 
either disparage them directly or falsely laud the 
products of their competitors.   

C. The Reasonable Interest Test Leads To An 
Evaluation Of Prudential Standing That Is 
Consistent With Congressional Intent.   

The reasonable interest test effectuates 
Congress’s purpose in the false advertising provision.  
Under that test, which is employed by the First, 
Second and Sixth Circuits, courts ask two questions 
to evaluate standing: whether the plaintiff has 
demonstrated “(1) a reasonable interest to be 
protected against the alleged false advertising and 
(2) a reasonable basis for believing that the interest 
is likely to be damaged by the alleged false 
advertising.”  Famous Horse, 624 F.3d at 113 (citing 
Ortho Pharm., 32 F.3d at 694); see also Pet. App. 36; 
Camel Hair & Cashmere Inst. of Am., Inc. v. 
Associated Dry Goods Corp., 799 F.2d 6, 11-12 (1st 
Cir. 1986); Frisch’s Rests., Inc. v. Elby’s Big Boy of 
Steubenville, Inc., 670 F.2d 642, 649-50 (6th Cir. 
1982).  
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The first prong of the inquiry focuses on the type 
of injury being asserted by the plaintiff.  Contrary to 
claims by Lexmark, see Pet’r’s Br. 32-33, this prong 
is not without substance.  Consistent with Congress’s 
intent, a wide variety of commercial interests are 
considered reasonable.  See ITC Ltd. v. Punchgini, 
Inc., 482 F.3d 135, 169 (2d Cir. 2007) (reasonable 
interests include “commercial interests, direct 
pecuniary interests, and even a future potential for a 
commercial or competitive injury”); see also, e.g., 
Societe Des Hotels Meridien v. LaSalle Hotel 
Operating P’ship, L.P., 380 F.3d 126, 130 (2d Cir. 
2004) (protecting a chain’s goodwill); Frisch’s Rests., 
670 F.2d at 650 (preventing confusion between two 
chains); Johnson & Johnson v. Carter-Wallace, Inc., 
631 F.2d 186, 189 (2d Cir. 1980) (preventing lost 
sales to a separate line of products).  That is so 
regardless of whether the commercial entities 
asserting these interests are competitors of the 
advertiser.  Ortho Pharm., 32 F.3d at 694.  But, as 
noted above, courts have also found that consumers 
do not have standing to sue (regardless of the test 
they have employed).  See supra at 13.   

The second prong of the test requires a plaintiff to 
show a “reasonable basis” for its belief of injury.  It 
establishes a nexus requirement that rules out suits 
based on very remote injuries without excluding the 
direct injuries for which Congress plainly intended to 
permit suit.  Under this prong, “[t]he type and 
quantity of proof required to show injury and 
causation has varied from one case to another 
depending on the particular circumstances,” 
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reflecting the flexible nature of prudential standing.  
Ortho Pharm., 32 F.3d at 694.   

Where a plaintiff who is a direct competitor of a 
defendant alleges it was injured by the defendant’s 
false advertisement, little additional proof of nexus is 
required between the false advertisement and the 
alleged injury.  The plaintiff’s status as a competitor 
generally suffices to show the reasonableness of its 
belief that it will be harmed by the defendant’s false 
advertisement.  That is because “[c]ompetitors vie for 
the same dollars from the same consumer group, and 
a misleading ad can upset their relative competitive 
positions.”  TrafficSchool.com, Inc. v. Edriver Inc., 
653 F.3d 820, 827 (9th Cir. 2011) (internal quotation 
marks omitted).3  The existence of the competitive 
relationship is thus “a strong indication of why the 
plaintiff has a reasonable basis for believing that its 
interest will be damaged by the alleged false 
advertising.”  Famous Horse, 624 F.3d at 113.  The 
nearly-automatic standing of direct competitors also 
reflects that such competitors are at the core of those 
Congress intended to protect, as evidenced by the 
Lanham Act’s express purpose of preventing unfair 
competition.  See 15 U.S.C. § 1127. 

Courts applying the reasonable interest test also 
correctly hold that where the defendant’s 
advertisements draw a direct comparison with the 
                                                 
3 Although TrafficSchool.com was applying the categorical test 
in which only competitors have standing for false advertising 
claims, its analysis of whether competitors need to show more 
in order to have standing was similar to that under the 
reasonable interest test. 
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plaintiff’s product, that generally satisfies the nexus 
requirement with little need for additional proof.  
See ITC Ltd., 482 F.3d at 170.  The comparison itself 
shows the plaintiff’s claim of injury is reasonable, 
because “[a] misleading comparison to a specific 
competing product necessarily diminishes that 
product’s value in the minds of the consumer.”  
McNeilab, Inc. v. Am. Home Prods. Corp., 848 F.2d 
34, 38 (2d Cir. 1988).  Congress plainly intended to 
permit suit when a plaintiff’s product or service has 
been directly disparaged.  In 1988, Congress 
amended section 43(a) “to make clear that 
misrepresentations about another’s products are as 
actionable as misrepresentations about one’s own.”  
S. Rep. No. 100-515, at 40 (1988), reprinted in 1988 
U.S.C.C.A.N. 5577, 5603; see Trademark Law 
Revision Act of 1988, Pub. L. No. 100-667 § 132, 102 
Stat. 3935, 3946.  

Thus, the reasonable interest test correctly 
requires little proof of nexus when the plaintiff is a 
competitor or is the direct target of an 
advertisement.  But where the connection between 
the plaintiff and defendant is more remote, the 
reasonable interest test requires “a more substantial 
showing” of causation and injury.4  Ortho Pharm., 32 

                                                 
4 Contrary to Lexmark’s representation, see Petition at 10, the 
Second Circuit does not have a “heightened standard” for non-
competitors.  It simply finds that where the litigants are 
competitors, that generally suffices to satisfy the second prong.  
It finds the same thing in cases like this one where the plaintiff 
is expressly disparaged in the advertisement.  See McNeilab, 
848 F.2d at 38.  Thus, the fact that the Sixth Circuit did not 
apply a heightened standard in the instant case does not show 
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F.3d at 694.  That makes sense.  Such cases are less 
clearly within the core purpose of the Lanham Act.  
And the existence of such suits does not itself provide 
evidence that the plaintiff’s belief that it has been 
injured is reasonable – unlike suits by those who are 
competitors or are the targets of false 
advertisements.  In such cases, plaintiffs must show 
that their alleged injury is not the sort of remote 
injury that Congress presumptively did not intend to 
protect against.  This showing is one of proximate 
cause, not merely but-for causation, and thus goes 
beyond the constitutional requirements for standing.  
Contra Pet’r’s Br. 40.  Even if it did not, that would 
be irrelevant, as there is no reason to believe 
Congress intended more than this. 

In sum, the reasonable interest test ensures that 
the interest being asserted by the plaintiff is a 
commercial interest, rather than a consumer 
interest.  And it ensures that the plaintiff’s alleged 
injury is not so removed from the alleged false 
advertising as to be beyond the scope the Lanham 
Act intended to protect.  No other limitations on 
standing are consistent with the Lanham Act, and 
this Court should reject efforts to further limit false 
advertising standing.   

 

                                                                                                    
its analysis differs from the Second Circuit.  To the extent the 
two circuits have taken different approaches, however, amicus 
supports the Second Circuit’s application of the reasonable 
interest test. 
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II. THE CATEGORICAL TEST AND CONTE 
BROTHERS TEST IMPOSE 
UNWARRANTED HURDLES TO FALSE 
ADVERTISING STANDING. 

Unlike the reasonable interest test, both the 
categorical test and the Conte Brothers test impose 
limitations on false advertising standing that are 
inconsistent with the purpose of the false advertising 
provision of the Lanham Act.  Neither provides a 
reasonable interpretation of that provision. 

A. The Categorical Test Inappropriately Restricts 
False Advertising Suits To Direct Competitors.  

The Ninth and Tenth Circuits apply a categorical 
test to evaluate standing in false advertising cases: 
“to have standing for a false advertising claim, the 
plaintiff must be a competitor of the defendant and 
allege a competitive injury.”  Stanfield v. Osborne 
Indus., Inc., 52 F.3d 867, 873 (10th Cir. 1995) (citing 
Waits v. Frito–Lay, Inc., 978 F.2d 1093, 1109 (9th 
Cir. 1992)); see also Jack Russell Terrier Network of 
N. Cal. v. Am. Kennel Club, Inc., 407 F.3d 1027, 
1037 (9th Cir. 2005).  

This categorical approach has been rightly 
rejected by circuits applying both the reasonable 
interest test and the Conte Brothers test.  See, e.g., 
Ortho Pharm., 32 F.3d at 694;  Conte Bros., 165 F.3d 
at 231-32.  The categorical approach is a radical 
departure from the language of section 43(a)(1) 
permitting “any person who believes that he or she is 
or is likely to be damaged” by false advertising to 
sue.  15 U.S.C. § 1125(a)(1).  Prudential factors can 
limit standing to a class smaller than that expressed 
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in the statute, but limitations excluding all but a 
narrow subset of the potential plaintiffs 
encompassed by the language are unwarranted.  Yet 
the categorical test excludes not only consumers but 
also all commercial entities other than direct 
competitors.  Under that test, for example, even a 
plaintiff that has been expressly disparaged in a 
false advertisement would lack standing unless it is 
a direct competitor of the defendant.  See Halicki v. 
United Artists Commc’ns, Inc., 812 F.2d 1213, 1213-
14 (9th Cir. 1987); Jack Russell Terrier, 407 F.3d at 
1037.  But, as discussed above, Congress amended 
section 43(a) to make clear that false advertisements 
about another’s products or services are actionable.  
See S. Rep. No. 100-515, at 40, reprinted in 1988 
U.S.C.C.A.N. at 5603. 

 The Ninth Circuit attempted to root the 
categorical test in the last paragraph of section 45 of 
the Lanham Act.  The court held that because section 
45 provides that the Act protects “persons engaged in 
. . . commerce against unfair competition,” 15 U.S.C. 
§ 1127 (emphasis added), commercial entities are 
protected from unfair actions by only their direct 
competitors.  Halicki, 812 F.2d at 1214.  But the 
phrase “persons engaged in commerce” defines the 
types of entities that fall within the zone of interests.  
The term “unfair competition” is not a limitation on 
the types of entities that can sue.  It is merely a 
high-level description of the conduct rendered 
unlawful in specific provisions of the Act, including 
false advertising. 
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Moreover, entities often have competing interests 
even if they are not direct competitors, and thus can 
still engage in unfair competition.  For example, 
entities on different levels of a manufacturing chain 
may not be direct competitors, but each can have 
competing interests that can be damaged by the 
other’s false advertising.  See, e.g., Famous Horse, 
624 F.3d at 113.  Similarly, different types of 
products may not be in direct competition but may 
still compete in a broader market for customers.  See, 
e.g., Johnson & Johnson, 631 F.2d at 190.  As a 
result, “[t]he passé semantic argument that there 
cannot be ‘unfair competition’ without ‘competition’ 
between the parties has often been rejected.”  5 
McCarthy, supra § 27:32.  

That Congress did not intend to categorically 
exclude suits for false advertising by non-competitors 
is further evidenced by the reach of other Lanham 
Act claims.  Section 43(a)(1) of the Lanham Act 
provides a cause of action not only for false 
advertising, 15 U.S.C. § 1125(a)(1)(B), but also for 
false association, id. § 1125(a)(1)(A), including claims 
of false endorsement by a celebrity.  Waits, 978 F.2d 
at 1107-08.  Even courts applying the categorical test 
for false advertising claims allow non-competitors to 
bring false association claims.  See Stanfield, 52 F.3d 
at 873; Jack Russell Terrier, 407 F.3d at 1037.  The 
Ninth Circuit explained that “[c]ommon sense” shows 
that competition cannot be required for false 
association claims, “for the purported endorser who 
is commercially damaged by the false endorsement 
will rarely if ever be a competitor, and yet is the 
party best situated to enforce the Lanham Act’s 
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prohibition on such conduct.”  Waits, 978 F.2d at 
1107. 

The conclusion that non-competitors can sue for 
false association shows they can also sue for false 
advertising.  Claims for both types of action are 
subject to the same language in 15 U.S.C. 
§ 1125(a)(1) specifying who can sue, and that 
language “does not purport to distinguish between 
the two types of actions available under § 43(a).”  
Conte Bros., 165 F.3d at 232.  This Court has 
previously “refuse[d] to adopt a construction that 
would attribute different meanings to the same 
phrase in the same sentence, depending on which 
object it is modifying.”  Reno v. Bossier Parish Sch. 
Bd., 528 U.S. 320, 329 (2000) (citing Bankamerica 
Corp. v. United States, 462 U.S. 122, 129 (1983)).  It 
should not do so here.5 

The case at bar demonstrates the irrationality of 
the categorical test.  The Sixth Circuit found Static 
Control was not an “actual competitor[]” of Lexmark.  
Pet. App. 36.  But Lexmark and Static Control 
clearly have adverse and competing business 
interests.  And the purportedly false representations 
that Lexmark made in its advertising were 
specifically about Static Control.  An approach that 

                                                 
5 Other Lanham Act claims also illustrate that the statutory 
scheme does not preclude suits by non-competitors.  A non-
competitor who holds a famous mark can bring a trademark 
dilution claim.  15 U.S.C. § 1125(c)(1).  Similarly, trademark 
infringement cases do not require competition among the 
litigants.  Team Tires Plus, Ltd. v. Tires Plus, Inc., 394 F.3d 
831, 833 (10th Cir. 2005).  
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would categorically deny standing to a directly-
disparaged commercial entity simply because it is 
not a competitor of the defendant cannot be right.  It 
is not supported by either the text or structure of the 
Lanham Act and there are no other reasons to adopt 
it.  

B. The Conte Brothers Test Imposes Nexus 
Requirements That Are Inconsistent With 
Congressional Intent.   

While the categorical test imposes arbitrary 
limitations on the type of plaintiff who may bring a 
false advertising claim, the Conte Brothers test 
developed by the Third Circuit, and later adopted by 
the Fifth and Eleventh Circuits, imposes arbitrary 
limitations regarding causation and damages.  See 
Conte Bros., 165 F.3d at 231-33; Phoenix of Broward, 
Inc. v. McDonald’s Corp., 489 F.3d 1156, 1167 (11th 
Cir. 2007); Procter & Gamble Co. v. Amway Corp., 
242 F.3d 539, 562-63 (5th Cir. 2001).  Conte Brothers 
sets forth a five-factor balancing test that purports to 
be a mere elucidation of factors relevant to the 
reasonable interest inquiry.  The first factor closely 
resembles the first prong of the reasonable interest 
test.  It evaluates:  

(1)  The nature of the plaintiff’s alleged injury: Is 
the injury “of a type that Congress sought to 
redress in providing a private remedy for 
violations of the [Lanham Act]”?  

Conte Bros., 165 F.3d at 233 (citation omitted) 
(quoting AGC, 459 U.S. at 538-44).   
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The remaining four Conte Brothers factors, like 
the second prong of the reasonable interest test, 
relate to whether there is a sufficient causal nexus.  
But they establish a far higher barrier to standing.  
The second prong of the reasonable interest test 
examines whether the claimant has “a reasonable 
basis for believing that the interest is likely to be 
damaged by the alleged false advertising.”  Famous 
Horse, 624 F.3d at 113.  In contrast, the remaining 
four Conte Brothers factors require courts to weigh:   

(2)  The directness or indirectness of the 
asserted injury.  

(3)  The proximity or remoteness of the party 
to the alleged injurious conduct.  

(4)  The speculativeness of the damages claim. 

(5)  The risk of duplicative damages or 
complexity in apportioning damages.  

Conte Bros., 165 F.3d at 233 (citations omitted).   

As shown below, application of these factors leads 
to results inconsistent with the purpose of the 
Lanham Act by precluding suits that are at the core 
of what Congress intended to permit.  And Conte 
Brothers’s justification for these factors is not rooted 
in Congress’s purpose in the Lanham Act, but in this 
Court’s analysis of standing for antitrust claims 
brought under section 4 of the Clayton Act, 15 U.S.C. 
§ 15.  See AGC, 459 U.S. at 529.  That analysis is 
inapposite to false advertising claims under the 
Lanham Act.    
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1. The Conte Brothers test is likely to result 
in denial of standing where Congress 
intended to provide it.   

The only nexus requirement apparent from the 
language or structure of the Lanham Act is the 
requirement in section 43(a)(1) that a plaintiff 
“believe[] that he or she is or is likely to be 
damaged,” 15 U.S.C. § 1125(a)(1).  And the only basis 
for imposing a stricter nexus requirement is the 
presumption that Congress generally does not intend 
to permit suits for remote injuries.  As expressed by 
this Court, it is “very unlikel[y] that Congress meant 
to allow all factually injured plaintiffs to recover,” 
and “there is a point beyond which the wrongdoer 
should not be held liable.”  Holmes, 503 U.S. at 266 
& n.10 (quotation marks omitted).   

But the Conte Brothers factors go well beyond 
this.  By elucidating four different factors related to 
causation, some of which appear redundant, Conte 
Brothers “makes it easier for courts to determine 
that multiple factors weigh against Lanham Act 
standing.”  Rebecca Tushnet, Running the Gamut 
From A to B: Federal Trademark and False 
Advertising Law, 159 U. Penn. L. Rev. 1305, 1376 
(2011).  Moreover, the last two factors – the 
speculativeness of damages, and risks of duplicative 
damages or complexity in apportioning damages – 
are not related to the presumption that there is some 
remote “point beyond which the wrongdoer should 
not be held liable.”  Holmes, 503 U.S. at 266 n.10 
(quotation marks omitted).  These factors can 
preclude – and have precluded – suits for even the 
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most direct consequences of a wrongdoer’s actions 
when there will be difficulty proving or apportioning 
damages.  However, there is no reason to presume 
that Congress ordinarily intends to preclude suits in 
such circumstances, much less that it did so in a 
provision that, on its face, requires only that a 
person “believe[] that he or she is or is likely to be 
damaged.”  15 U.S.C. § 1125(a)(1).   

Indeed, courts have applied Conte Brothers in a 
manner that suggests no one, including direct 
competitors, can sue when a false advertisement 
impacts a market with many competitors because of 
the difficulty all would have in proving damages.  
That result is plainly not what Congress intended. 

In Phoenix of Broward, Inc. v. McDonald’s Corp., 
489 F.3d 1156 (11th Cir. 2007), for example, the 
Eleventh Circuit applied the Conte Brothers test to 
hold that a Burger King franchisee lacked prudential 
standing to sue McDonald’s for false advertising.  
The Burger King franchisee alleged that McDonald’s 
had falsely advertised that all McDonald’s customers 
who participated in various promotional games “had 
a fair and equal opportunity to win the offered 
prizes” even after learning its promotional games 
had been rigged.  Id. at 1159.  The court found the 
Burger King franchisee lacked standing even though 
the court concluded that the franchisee had alleged 
the type of injury the Lanham Act was intended to 
address and there was “no ‘identifiable class’ of 
persons that [was] more proximate to the claimed 
injury” than a fast food franchisee like the plaintiff.  
Id. at 1171.  
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The court relied on the second, fourth and fifth 
Conte Brothers factors to deny standing.  In 
evaluating each of these factors, it focused on the 
numerous competitors in the fast food industry.  The 
court concluded it would be too difficult for the 
plaintiff to prove that the McDonald’s promotional 
campaign took business away from Burger King, “as 
opposed to one of numerous other fast food 
competitors,” id. at 1169 (discussing second factor), 
that damages were speculative because “the fast food 
market consists of many competitors, only two of 
which are McDonald’s and Burger King,” id. at 1171, 
and that the risk of duplicative damages was too 
great because if plaintiff had standing “then every 
fast food competitor of McDonald’s . . . would also 
have prudential standing to bring such a claim,” id. 
at 1172.  

Similarly, a district court held that a furniture 
store lacked standing to sue a competitor for falsely 
advertising that its sale was a “going-out-of-
business” sale.  The district court reasoned that the 
plaintiff was “no different than the myriad of 
furniture stores that could have brought this claim.” 
Furniture “R” Us, Inc. v. Leath Furniture, LLC, No. 
07-23321-civ, 2008 WL 4444007, at *5 (S.D. Fla. 
Sept. 26, 2008).  In the court’s view, this meant the 
plaintiff lacked standing even though it was one of 
the entities most proximately injured by the 
advertisements.  Id. 

The reasoning of these courts likely “would 
prevent any party from having standing to sue 
another party for false advertising whenever those 
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parties compete in a large market or whenever the 
defendant’s false advertisements affect a large 
number of similarly situated parties.”  Gerald P. 
Meyer, Note, Standing Out: A Commonsense 
Approach to Standing for False Advertising Suits 
Under Lanham Act Section 43(a), 2009 U. Ill. L. Rev. 
295, 324.  This likelihood would increase in a market 
with multiple small competitors, rather than a single 
dominant competitor, since it is harder to determine 
damages for any individual competitor in such a 
market.  See Tushnet, supra at 1377-78.   

That would rule out most suits for false 
advertisements that an entity makes about its own 
product, rather than a particular competitors’ 
product, because such advertisements would injure 
all competitors in the market, making it difficult to 
prove and apportion damages.  But claims 
challenging false advertising about an advertiser’s 
own product are unquestionably among those 
Congress intended to permit.  See 15 U.S.C. 
§ 1125(a)(1)(B).  Indeed, such cases – where an 
advertiser misrepresents the nature or qualities of 
its own goods – were the principal, and perhaps 
exclusive, focus of section 43(a) when it was 
originally enacted in 1946 and remained so until 
Congress broadened the provision in 1988.  See, e.g., 
Bernard Food Indus., Inc. v. Dietene Co., 415 F.2d 
1279, 1283 (7th Cir. 1969); see also 15 U.S.C. 
§ 1125(a) (1946) (providing claim against “[a]ny 
person who shall affix, apply, or annex or use in 
connection with any goods or services, . . . a false 
designation of origin, or any false description or 
representation . . . .”).  A test that eviscerates such 
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claims cannot possibly be the right one.  It cannot be 
grounded, as it must be, in an accurate assessment of 
the interests Congress intended to protect through 
the false advertising provision.   

2. The AGC analysis does not apply to false 
advertising claims under the Lanham Act. 

This Court’s analysis of standing under section 4 
of the Clayton Act in AGC does not justify adoption 
of the Conte Brothers test, as the Third Circuit 
concluded it does.  This Court’s analysis in AGC was 
principally based on factors unique to antitrust law.  
And even for antitrust law, this Court did not adopt 
a “balancing” test that could eliminate all plaintiffs 
for particular claims, as the Conte Brothers test can. 

a. Most of this Court’s analysis in 
AGC was antitrust-specific. 

In deriving the factors it employed in AGC, this 
Court started from the premise that the substantive 
provision at issue – a statute banning every contract 
that restrains trade – could not possibly mean what 
it says; it then turned to legislative history to 
analyze congressional intent.  AGC, 459 U.S. at 530-
31.  It concluded that Congress intended to 
incorporate common law principles of proximate 
causation.  Id. at 531. 

Only one of the factors the Court articulated, 
however, is a standard part of the analysis of 
proximate cause under the common law: the 
directness or indirectness of the asserted injury.  
See, e.g., Holmes, 503 U.S. at 269 (focusing on 
directness).  The other factors are not.  For example, 
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the Court discussed “the potential for duplicative 
recovery or complex apportionment of damages,”  
AGC, 459 U.S. at 545, but this is not part of a 
common-law proximate cause inquiry.  C. Douglas 
Floyd, Antitrust Victims Without Antitrust 
Remedies, 82 Minn. L. Rev. 1, 43 (1997).  The Court 
thus grounded its examination of this factor in part 
on the existence of mandatory treble damages under 
the antitrust laws and a particular concern about the 
complexity of antitrust actions.  AGC, 459 U.S. at 
544; cf. Ill. Brick Co. v. Illinois, 431 U.S. 720, 729 
(1977) (holding that Congress did not intend to 
permit duplicative recovery under the antitrust 
laws).   

In assessing standing, the AGC Court also 
pointed to the speculativeness of damages.  AGC, 459 
U.S. at 542-43.  But if considered as an independent 
factor, the speculativeness of damages is not related 
to proximate cause.  It is referenced in proximate 
cause cases as derivative of a discussion of 
directness, because indirect claims are more likely to 
be speculative.  AGC itself discussed speculativeness 
in combination with a discussion of directness.  Id.  
Arguably, then, speculativeness should not be an 
independent factor even for antitrust standing 
(though, the speculativeness of damages will, of 
course, be relevant on the merits).  See Floyd, supra 
at 43.  To the extent speculativeness is considered an 
independent factor in assessing antitrust standing, 
that must be because of some unique facet of the 
antitrust laws.  
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Indeed, the Court’s analysis of antitrust standing 
as a whole appears to have been partly rooted in the 
overarching goal of antitrust law: “to protect 
competition not competitors,” Brunswick Corp. v. 
Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977) 
(quoting Brown Shoe Co. v. United States, 370 U.S. 
294, 320 (1962)).  So long as enough entities have 
standing to ensure that competition is protected, this 
goal is served: “[t]he existence of an identifiable class 
of persons whose self-interest would normally 
motivate them to vindicate the public interest in 
antitrust enforcement diminishes the justification in 
allowing a more remote party . . . to perform the 
office of private attorney general.”  AGC, 459 U.S. at 
542.  This explanation also makes clear that even 
antitrust standing should not be analyzed by 
balancing the AGC factors; these factors cannot be 
used to rule out standing of the group of plaintiffs 
necessary to vindicate the public interest. 

b. The AGC analysis does not apply 
to false advertising claims under 
the Lanham Act. 

The Court’s analysis in AGC should not be 
applied to assess standing for false advertising 
claims under the Lanham Act.  The only context in 
which this Court has applied AGC outside the 
context of antitrust claims is civil RICO, where 
Congress adopted the same statutory language as 
that in the Clayton Act, knowing the interpretation 
this Court had given it.  Holmes, 503 U.S. at 269.  
And there, the Court emphasized that the alleged 
injury was not direct; it referenced complex 
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apportionment or duplicativeness of damages as 
concerns that would be reduced by requiring 
directness, not as independent reasons to deny 
standing.  Id.  Moreover, the Court made clear that 
an assessment of proximate cause is context-specific.  
Id. at 268.  It did not suggest that factors such as 
duplicativeness, complexity, or speculativeness of 
damages can be balanced to assess prudential 
standing even in civil RICO cases, much less more 
generally.  It should not adopt such a balancing test 
here. 

The antitrust justifications for the AGC factors 
are not paralleled under the Lanham Act.  The 
purpose of the Lanham Act includes protection of 
directly injured commercial parties, 15 U.S.C. 
§ 1127, not just protection of the public interest, as is 
the case under the antitrust laws.  Thus, directly 
injured commercial parties should be able to sue 
regardless of whether someone else is able to sue to 
vindicate the public interest.  The Lanham Act also 
aims to protect the interest of consumers, see supra 
at 12, but, unlike the antitrust law, has not been 
held to confer standing upon consumers.  As a result,  
there is a need for broader standing for commercial 
interests under the Lanham Act than is necessary 
under the antitrust laws to ensure there are 
adequate surrogates to protect those interests.   

Additionally, there is nothing in the false 
advertising context, as there is in antitrust law, that 
suggests a particular concern with duplicative, 
speculative or tough-to-apportion damages, or the 
existence of particularly complex trials.  While there 
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is a treble damages provision, it is not mandatory, 
and courts can refrain from awarding treble damages 
if there is a risk of duplicative damages.  See 15 
U.S.C. § 1117(a)(3).  Because most of the AGC factors 
are not independent parts of the common-law 
requirement of proximate cause, their application to 
false advertising claims cannot be justified by a 
presumption that Congress intended to incorporate 
common-law requirements.  Moreover, even the basis 
this Court provided for incorporating common-law 
requirements is inapplicable to false advertising 
claims under the Lanham Act.  The substantive 
cause of action for false advertising under the 
Lanham Act is one that can be interpreted to mean 
what it says, and we are not aware of any legislative 
history indicating that Congress expressly intended 
to incorporate common-law causation principles.  
Compare AGC, 459 U.S. at 531-33.   

Indeed, in many respects, Congress clearly 
intended to move beyond the common law.  See, e.g., 
S. Rep. 79-1333, at 3, reprinted in 1946 U.S.C.C.A.N. 
at 1274 (purpose included making trademark law 
“stronger and more liberal”); U-Haul Int’l, 681 F.2d 
at 1162; 5 McCarthy, supra § 27:31; Tushnet, supra 
at 1311.  Contra Pet’r’s Br. 16-18.6  Moreover, 
arguably, if Congress had incorporated common-law 

                                                 
6 The Senate Report, pertaining to the 1988 amendments, said 
that standing should continue to be decided on a case-by-case 
basis, S. Rep. No. 100-115, at 41, reprinted in 1988 
U.S.C.C.A.N. at 5604 (cited in Pet’r’s Br. 18), but it did not 
endorse any particular requirements, much less those Conte 
Brothers subsequently adopted.   
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causation principles, the relevant principles would 
stem from common-law trademark cases, since “[t]he 
Lanham Act was conceived of as a federal trademark 
statute,” Tushnet, supra at 1309, and the statutory 
language for standing is the same for false 
advertising and false association claims, see 15 
U.S.C. § 1125(a)(1).  But under the common law of 
trademarks, there is little requirement of proof of 
injury beyond misuse of the mark, as Judge Learned 
Hand explained.  Yale Elec. Corp. v. Robertson, 26 
F.2d 972, 974 (2d Cir. 1928) (borrowing another’s 
mark “is an injury, even though the borrower does 
not tarnish it, or divert any sales by its use; for a 
reputation, like a face, is the symbol of its possessor 
and creator . . . .”).  Similarly, for trademark claims 
under the Lanham Act, courts require little evidence 
beyond misuse of the mark – only limited evidence of 
likely confusion, not evidence that the confusion will 
cause consumers to buy a product other than the 
plaintiff’s.  Tushnet, supra at 1311, 1313-15. 

While it is nonetheless reasonable to presume 
that “the judicial remedy cannot encompass every 
conceivable harm that can be traced to alleged 
wrongdoing,” AGC, 459 U.S. at 536, there is no basis 
to adopt any causation requirements beyond what is 
necessary to avoid that.  The evidence suggests 
Congress did not intend to include additional 
requirements.   

First, the language of section 43(a)(1) of the 
Lanham Act is even broader than that of section 4 of 
the Clayton Act.  While the language of the Clayton 
Act is broad, it nonetheless sets forth an objective 
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requirement of a nexus between the antitrust 
violation and the injury.  See 15 U.S.C. § 15 
(applying to “any person who shall be injured . . . by 
reason of anything forbidden in the antitrust laws” 
(emphasis added)).  In contrast, section 43(a)(1) of 
the Lanham Act specifies only that a plaintiff must 
“believe[] that he or she is or is likely to be damaged” 
by the alleged false advertising.  Id. § 1125(a)(1) 
(emphasis added).  While courts have concluded that 
a plaintiff’s belief must be reasonable, use of the 
term “believe[]” emphasizes the broad scope 
Congress intended for section 43(a)(1).  Similarly, 
use of the term “likely to be damaged,” id., indicates 
that Congress intended to allow even those claims 
based on difficult-to-quantify or threatened injuries.  
See TrafficSchool.com, 653 F.3d at 826 (“Because a 
likely injury is far less certain than an actual injury, 
plaintiffs need not prove the latter to establish the 
commercial injury necessary for Lanham Act 
standing.”).7   

Second, as explained above, application of AGC-
type factors would lead to underprotection of core 
claims that Congress intended to encompass, often 
precluding anyone from suing for false 
advertisements in a market with many competitors.  
Petitioner asserts the reasonable interest test risks 
overprotection (without citing any cases that have 

                                                 
7 In the Second Circuit, plaintiffs seeking damages as opposed 
to an injunction will have to prove actual, as opposed to likely, 
damages.  See Johnson & Johnson, 631 F.2d at 190.  But this 
inquiry properly lies in the evaluation of the merits of the case, 
as opposed to standing.   
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applied the test too broadly), Pet’r’s Br. 33-35, but 
fails to discuss underprotection at all. 

Finally, the remedies available under section 
43(a)(1) of the Lanham Act demonstrate the 
inapplicability of the AGC factors.  Unlike section 4 
of the Clayton Act, section 43(a)(1) of the Lanham 
Act is not limited to suits for damages.  See 15 U.S.C. 
§ 1116(a) (providing for injunctive relief).  In fact, it 
is common for false advertising plaintiffs to request 
injunctive relief as the exclusive remedy.  See, e.g., 
Ortho Pharm., 32 F.3d at 693; Johnson & Johnson, 
631 F.2d at 188; Frisch’s Rest., 670 F.2d at 645.   

The AGC factors are a particularly poor fit for 
statutory provisions allowing for injunctive relief.  
Indeed, this Court held that the AGC factors do not 
apply to suits brought under section 16 of the 
Clayton Act, 15 U.S.C. § 26, the statutory provision 
providing standing for antitrust suits seeking 
injunctive relief.  Cargill, Inc. v. Monfort of Colo., 
Inc., 479 U.S. 104, 111 & n.6 (1986).  In discussing 
the AGC factors, Cargill noted, “the difference in the 
remedy each section provides means that certain 
considerations relevant to a determination of 
standing under § 4 are not relevant under § 16.”  Id.  
“[S]tanding under § 16 raises no threat of multiple 
lawsuits or duplicative recoveries” because “‘one 
injunction is as effective as 100, and . . . 100 
injunctions are no more effective than one.’”  Id. 
(quoting Hawaii v. Std. Oil Co., 405 U.S. 251, 261 
(1972)).   

Just as in the antitrust context, false advertising 
suits seeking injunctive relief raise “no threat of 
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multiple lawsuits or duplicative recoveries.”  Id.  And 
precluding many of these suits through the Conte 
Brothers test would undermine the efficacy of section 
43(a)(1) by allowing false advertising to continue 
unhampered to the detriment of both consumers and 
commercial entities: 

Since § 43(a) was passed to protect consumers 
as well as competitors, the courts . . . should 
not be reluctant to allow a commercial plaintiff 
to obtain an injunction even where the 
likelihood of provable impact on the plaintiff 
may be subtle and slight. . . .  An injunction, 
as opposed to money damages, is no windfall 
to the commercial plaintiff.  An injunction 
protects both consumers and the commercial 
plaintiff from continuing acts of false 
advertising. 

5 McCarthy, supra § 27:31.   

In summary, the Conte Brothers test has added 
additional factors to the prudential standing analysis 
that depart dramatically from the text of the 
Lanham Act, are not based on any general 
background principles regarding prudential 
standing, and will eliminate claims within the core of 
the false advertising provision.  The reasonable 
interest test, in contrast, is closely tied to the 
principles of prudential standing and the intent of 
the Lanham Act, without adding additional, 
unnecessary barriers to challengers of false 
advertising.   
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CONCLUSION 

For the foregoing reasons, this Court should 
adopt the reasonable interest test to assess standing 
for false advertising claims under section 43(a)(1) of 
the Lanham Act.   
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