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CORPORATE DISCLOSURE STATEMENT 
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INTEREST OF AMICI1 
 

Amici are full-time legal academics who teach copyright law and who 

have studied and written extensively about fair use.2 Amici Peter Jaszi, 

Edward Lee, Michael Madison, Pamela Samuelson, and David Shipley have 

authored quantitative and qualitative empirical studies analyzing patterns in 

fair use jurisprudence. In addition to the interest set forth above, these amici 

seek to respond specifically to misinterpretation of the empirical scholarship 

in a proposed amicus curiae brief by Digital Justice Foundation.  

Amici submit this brief out of concern that Appellants’ rigid 

interpretation of the requirements of fair use would suppress free speech by 

creating an unworkable fair use standard, inviting the courts to make 

impossible and inappropriate judgments about an artist’s message.  

Amici believe that well-balanced intellectual property rules promote 

the public good and strive to assist courts and policymakers in developing 

sound copyright law that respects freedom of expression while “promot[ing] 

                                                 
1 This brief is accompanied by a Motion for Leave to File as required by 
Federal Rule of Appellate Procedure 29(b). No party’s counsel authored this 
brief in whole or in part, and no party or party’s counsel made a monetary 
contribution to fund the preparation or submission of this brief. No person or 
entity other than Academic Amici made a monetary contribution to the 
preparation or submission of this brief. 
2 For a full list of amici, please see Appendix A, “List of Signatories.” 
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the Progress of Science and useful Arts.” U.S. Const. art. I, § 8, cl. 8. Our only 

interest in this case is in the sound evolution of copyright law.  

 

SUMMARY OF ARGUMENT 

Fair use is a flexible standard that develops and iterates categories over 

time, generating patterns in the case law. Some of these patterns focus on 

wholesale changes in purpose, as when a “big data” entity copies a corpus to 

extract new insights from the whole. Other patterns involve individual works 

and specific transformations in the use or meaning of those individual works. 

Systematic copying to enable Internet searching, Authors Guild v. Google 

Inc., 804 F.3d 202 (2d Cir. 2015), is “transformative” in a different way from 

an individual painting incorporating a magazine image to comment on 

consumerism, Blanch v. Koons, 467 F.3d 244 (2d Cir. 2009), but both types 

of use are transformative and fair. Attempts to collapse transformativeness, 

and fair use, into rigid, static categories are inconsistent with the sound 

development of the law. Where, as here, a new work changes and incorporates 

portions of an existing work, a key question is whether a transformative 

meaning or message can reasonably be perceived—not whether there is 

clearly a single meaning. 
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ARGUMENT 
 

A. Transformativeness Is a Flexible Test Asking Whether the New 
Use “Alter[s] the First with New Expression, Meaning, or 
Message.”  

 
It is well-established that transformative use occurs where a 

copyrighted work is used to create a new artistic or expressive work, as long 

as the work “adds something new, with a further purpose or different 

character, altering the first with new expression, meaning, or message . . . .” 

Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994).  

In Blanch, 467 F.3d at 247 (2d Cir. 2009), Jeff Koons used Andrea 

Blanch’s photograph as a building block to create a new work with a different 

meaning and message. Koons’s use wasn’t parodic nor was his message 

specific to Blanch’s photograph, but he used Blanch’s work as part of a new 

work that conveyed a new message. The “genuine creative rationale” for 

Koons’s copying, id. at 255, which was that Blanch’s photo was a good 

example of the kind of celebration of consumerism he meant to comment on, 

established transformativeness. So too here. 

Appellants disagree with the district court because they define the 

purposes of the parties’ works as being the same. App. Br. at 24; see also DJF 

Br. at 22. But it is always possible to describe the purpose of a work at multiple 

levels of abstraction: the purposes “to increase the amount of knowledge in 
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the world,” “to entertain,” and so on are shared by many works. Wisely, courts 

have declined to engage in word games about the purpose of a use in this 

fashion. Instead, where a case involves two works in the same general genre, 

courts ordinarily look for different expressive “meaning” or “message”—as 

here.3 Campbell, 510 U.S. at 579 (two musical works); Blanch, 467 F.3d at 

244 (two works of visual art); Cariou v. Prince, 714 F.3d 694, 706 (2d Cir. 

2013) (multiple works of visual art).  

Where the new work does have a new meaning or message—whether 

it directly rejects the original’s message (about jazz’s unique value, in the case 

at bar), or is orthogonal in meaning, as in cases such as Cariou—courts have 

found transformativeness. Id. In such circumstances, arguments that both 

works serve the same general “purpose” contradict the approach established 

                                                 
3 Not all changes create this type of transformativeness: a new episode of 
Gilligan’s Island wouldn’t be identical to previous episodes, but the different 
ways in which Gilligan bollixed a new attempt to leave the island wouldn’t 
themselves change the meaning or message of the work. Cf. TCA Television 
Corp. v. McCollum, 839 F.3d 168, 180-82 (2d Cir. 2016) (reversing grant of 
motion to dismiss because use of comedy routine had the same function in 
original and accused work; comedy routine wasn’t meaningfully altered, nor 
did its specific content matter to the meaning of the accused work as a 
whole; any comedy routine regardless of content would have done). But a 
reworking of Three’s Company that brings out the implications of its sexual 
politics, Adjmi v. DLT Entm’t Ltd., 97 F. Supp. 3d 512 (S.D.N.Y. 2015), or a 
retelling of Gone With the Wind that reverses its racial judgments and 
sexual mores, Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th 
Cir. 2001), go beyond “more of the same” to provide the necessary new 
meaning or message.   
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in Campbell. 510 U.S. at 579. See, e.g., Maxtone-Graham v. Burtchaell, 803 

F.2d 1253, 1260 (2d Cir. 1986) (fair use protected anti-abortion author’s use 

of portions of a book “to make the case against abortion”); Abilene Music, Inc. 

v. Sony Music Entm’nt, Inc., 320 F. Supp. 2d 84, 90 (S.D.N.Y. 2003) (quote 

from jazz song in rap song was transformative fair use because the meaning 

of the phrase “what a wonderful world” was reversed); Northland Family 

Planning Clinic, Inc. v. Center for Bio-Ethical Reform, 868 F. Supp. 2d 962 

(C.D. Cal. 2012) (using portions of plaintiff's pro-choice video in making a 

video protesting abortion was fair use); Savage v. Council on American–

Islamic Relations, Inc., C 07–6076 SI, 2008 WL 2951281 (N.D. Cal. Jul. 25, 

2008) (posting significant portions of radio host’s show to criticize his anti-

Muslim views was protected fair use).  

 Appellants cite several “pure copying” cases to argue that there’s no 

transformation here. See, e.g., App. Br. at 24-25. Where a work is being 

reproduced faithfully for a different purpose, such as a work of popular culture 

used to document historical fact, courts understandably take a distinct 

approach to identifying transformativeness: the transformation has to be found 

in the larger context, because it can’t be found in the accused work itself. See 

Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605 (2d Cir. 2006); 

Authors Guild, Inc. v. HathiTrust, 755 F.3d 87 (2d Cir. 2014). But where, as 
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here, the transformation occurs because a part of the plaintiff’s work has been 

used as a building block in a new, creative work, the “meaning and message” 

of the two works come to the fore. Cariou, 714 F.3d at 706. The pure copying 

cases simply belong to different subsets of fair use cases.   

 Amicus DJF misreads the scholarship on fair use to argue that a musical 

work like “Pound Cake” cannot be critical, or at least to suggest that it would 

have to explicitly criticize the original individual work to qualify as critical. 

DJF brief at 21.4 This interpretation is a significant distortion of the case law 

and scholarship, which identifies criticism—in all its possible forms—as the 

shared purpose protecting one subclass of fair uses. To hold that songs, or 

other non-analytic-essay forms of response and commentary, can’t be 

transformative “criticism” would discriminate against many culturally 

                                                 
4 DJF also misuses scholarship noting that there aren’t as many music fair 
use cases as there are other types of media cases by recasting that descriptive 
statement as a normative claim that fair use shouldn’t be possible in music 
cases. DJF Br. at 31. Professor Lee, for example, finds that defendants win 
most music infringement cases on other grounds, though 3.9% do prevail on 
parody/fair use grounds; he does not opine that fair use should be disfavored 
when asserted. Edward Lee, Fair Use Avoidance in Music Cases, 59 B.C. L. 
Rev. 1873, 1910-16 (2018). He actually concludes that “the lack of a clear 
fair use precedent for non-parody music cases may have the deleterious 
effects of chilling creativity and producing ‘copyright clutter’ by which bits 
of music in older copyrighted works are subject to property rights and 
viewed as off-limits to what would otherwise be transformative uses by 
other songwriters.” Id. at 1922. More broadly, there is no doctrinal basis for 
suggesting that the constitutionally-grounded fair use doctrine, Eldred, 537 
U.S. at 219, 221, should apply differently depending on the genre of the use.   
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significant forms of communication, including popular songs. Simply put, 

§107’s preamble, which notes a preference for criticism, does not say “but not 

for music.” Nor does the criticism have to be directed at a particular work as 

long as it enables the audience to get a new perspective on an issue or topic. 

See, e.g., Michael J. Madison, A Pattern-Oriented Approach to Fair Use, 45 

Wm. & Mary L. Rev. 1525, 1650-53 (2004) (detailing pattern protecting 

criticism and commentary; citing, e.g., Burtchaell, which was not a criticism 

of the particular pro-choice work at issue but a criticism of abortion rights 

generally); Pamela Samuelson, Unbundling Fair Uses, 77 Fordham L. Rev. 

2537, 2541, 2551-53 (2009) (identifying cluster of critical reuses as one of the 

protected categories). 

A finding of transformativeness is also consistent with statements of 

best practices in various fields, which detail the consensus of a community of 

practice on the scope and limits of fair use. As one such statement 

summarizes, “[r]eproducing portions of copyrighted works as evidence, 

illustration, or documentation, as well as objects of commentary, is a recurring 

fair use activity across multiple best practices statements.” Brandon Butler 

and Peter Jaszi, Appendix, Fair Use and Sound Recordings: Lessons from 

Community Practice, in ARSC GUIDE TO AUDIO PRESERVATION (Sam 

Brylawski, et al. eds.), 218 (2016), https://cmsimpact.org/wp-
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content/uploads/2016/08/ARSC-Audio-Preservation.pdf. Given the liminal 

status of spoken-word recordings, the most relevant best practices may be 

from the poetry community which recognizes the type of copying at issue here 

as fair:  

Under fair use, a poet may adapt a poem or a portion of a poem 
in order to (1) offer a direct or indirect critique of that poem, its 
author, or its genre; (2) present a genuine homage to a poet or 
genre; or (3) hold up to ridicule a social, political, or cultural 
trend or phenomenon. . . . Under fair use, a poet may make use 
of quotations from existing poetry, literary prose, and non-
literary material, if these quotations are re-presented in poetic 
forms that add value through significant imaginative or 
intellectual transformation . .  . . 
 

Patricia Aufderheide et al., Code of Best Practices in Fair Use for Poetry 9-

10, http://archive.cmsimpact.org/sites/default/files/documents/pages/ 

fairusepoetrybooklet_singlepg_3.pdf.  

Amicus DJF also ignores that several of the empirical, descriptive 

studies it cited were completed before Cariou and Seltzer v. Green Day, Inc., 

725 F.3d 1170 (9th Cir. 2013). These cases repudiate any suggestion that 

critical transformative use applies only when the accused work differs 

fundamentally in its genre or type of creativity from the source work. Cariou 

and Seltzer—and, for that matter, Campbell itself—make clear that copying 

to convey a new aesthetic or expressive message, but still in the same general 
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milieu, is well within the ambit of transformative use. Campbell, 510 U.S. at 

579; Cariou, 714 F.3d at 706; Seltzer, 725 F.3d at 1170. 

Although the district court’s reasoning on transformativeness was 

generally sound, the court did misstep by distinguishing parody from other 

kinds of criticism by holding, without citing any authority, that “parody” 

could only apply where the targeted work was already well-known. Estate of 

Smith, 253 F. Supp. 3d at 750.  The case law does not recognize such a limit, 

and for good reason.   

The Supreme Court defined parody, for fair use purposes if not for 

English classes, as use that targets the original for criticism, at least in part. 

Campbell, 510 U.S. at 580 (“For purposes of copyright law, the nub of the 

definitions, and the heart of any parodist’s claim to quote from existing 

material, is the use of some elements of a prior author’s composition to create 

a new one that, at least in part, comments on that author’s works.”). The 

district court’s new requirement made “parody” too rigid a category and 

would render all but the most famous works immune from parody or at least 

embroiled in disputes about whether a work was well-known enough to be 

parodied.  It is also inconsistent with the judicial neutrality on aesthetics that 

copyright and fair use demand.  Cf. Mattel, Inc. v. Walking Mountain 
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Productions, 353 F.3d 792, 802 (9th Cir. 2003) (“We do not make judgments 

about what objects an artist should choose for their art”). 

The district court’s unsupported rationale could be read to insulate 

lesser-known works from parody and related types of criticism. Cf. Northland 

Family Planning Clinic, 868 F. Supp. 2d at 971-73 (finding that anti-abortion 

video was a parody of obscure work produced by abortion clinic); id. at 974 

(“nowhere in [its] definition did the [Campbell] Court limit the parodist’s 

target to well-known works”); Kane v. Comedy Partners, 68 U.S.P.Q. 2d 

(BNA) 1748 (S.D.N.Y. 2003) (finding fair use of obscure public access cable 

show; “[t]he only significance of deeming a work a parody is the concomitant 

determination that the work contains elements of commentary and criticism”), 

aff’d, 98 F. App. 73 (2d Cir. 2004); Rycraft, Incorporated v. Ribble 

Corporation, No. 97–1573–KI, 1999 WL 375610, at *9 (D. Or. Apr. 26, 1999) 

(relying on parody cases to find fair use of competitor’s little-known ad). This 

Court should not endorse such a rule. 

B. The Appropriate Standard for Transformativeness Is Whether A 
New Meaning May Reasonably Be Perceived. 

 
The fundamental nature of the transformativeness inquiry is not 

whether there is one true, correct reading of the works at issue; it is whether 

the defendant’s use has “alter[ed] the first with new expression, meaning, or 
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message.” Campbell, 510 U.S. at 579. Courts have long labored to avoid 

evaluating artistic merit and should be cautious about venturing further into 

the terrain of interpretation and evaluation. Bleistein v. Donaldson 

Lithographing Co., 188 U.S. 239, 251 (1903) (“It would be a dangerous 

undertaking for persons trained only to the law to constitute themselves final 

judges of the worth of pictorial illustrations, outside of the narrowest and most 

obvious limits.”).  

The key is that the transformativeness inquiry asks whether a new 

meaning or message “may reasonably be perceived” in the new work.  

Campbell, 510 U.S. at 582 (1994) (emphasis added); Cariou, 714 F.3d at 707; 

Leibovitz v. Paramount Pictures Corp., 137 F.3d 109, 114-15 (2d Cir. 1998) 

(finding transformativeness where a reasonable viewer could perceive 

criticism). This analysis can often be done, as it was in Campbell, simply by 

examining the works at issue. Campbell, 510 U.S. at 583 (“While we might 

not assign a high rank to the parodic element here, we think it fair to say that 

2 Live Crew’s song reasonably could be perceived as commenting on the 

original or criticizing it, to some degree.”). No testimony from an artist is 

necessary when the transformation may reasonably be perceived. Cariou, 714 

F.3d at 707. 
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There are two core reasons for this rule: first, fair use is not reserved 

for the artistically competent who manage to communicate so clearly that 

everyone in the audience understands the message. Yankee Pub. Inc. v. News 

Am. Pub. Inc., 809 F. Supp. 267, 280 (S.D.N.Y. 1992) (“First Amendment 

protections do not apply only to those who speak clearly, whose jokes are 

funny, and whose parodies succeed”) (quoted in Campbell, 510 U.S. at 583). 

Second, and more importantly, commentary is not about imposing a singular 

meaning on the work under scrutiny. A court is not required to do what critics 

cannot and put the final interpretive stamp on a work. To require an 

indisputable meaning would be to hold fair use hostage to the opinion of a 

majority (or even a minority):  

While individuals may disagree on the success or extent of a 
parody, parodic elements in a work will often justify fair use 
protection . . . . Allowing majorities to determine whether a work 
is a parody would be greatly at odds with the purpose of the fair 
use exception and the Copyright Act. 
 

Mattel, Inc., 353 F.3d at 801. In a large and diverse world, the meaning of a 

work will never be unitary.5 For example, some people read articles from the 

                                                 
5 Scholars recognize that different audiences read works differently, 
meaning that there is no one message that a transformative user could 
criticize. See John Fiske, Reading the Popular (1989). For example, “some 
viewers write letters . . . which applaud Archie [of All in the Family] for his 
racist viewpoint, while others applaud the show for effectively making fun 
of bigotry.” Neil Vidmar & Milton Rokeach, Archie Bunker’s Bigotry: A 
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satirical publication The Onion as standard reporting.6 Given this multiplicity 

of interpretation, the “reasonably perceived” standard both serves the interests 

behind the Copyright Act in promoting the creation of new expression as well 

as the First Amendment interests served by limitations such as fair use. 

A reasonable interpretation of “Pound Cake” is that it “transforms” the 

spoken word “Jimmy Smith Rap” (JSR) in a literal fashion not just by 

changing the words but by putting music and sounds under it, adding an 

unusual processing sound to the end of the passage, and using it as part of a 

larger piece of music rather than as a standalone spoken-word piece. These 

changes have a particularly strong communicative effect because the 

processing sound—highlighting the technologies used in rap—comes in at the 

point when Jimmy Smith originally turned to denigrating other types of music, 

and because the added sounds are of precisely the kind he was dismissing.  

JSR called rap and other music “bullshit” that was “here today and gone 

tomorrow.”  Drake quotes some of JSR but subverts it to prove that “real 

music” is not so limited, as shown by Drake’s references to his success—and 

                                                 
Study in Selective Perception and Exposure, 24 Journal of Communication 
36 (1974).  
6 See LITERALLY UNBELIEVABLE (last archived May 19, 2018), 
http://literallyunbelievable.org/ 
[https://web.archive.org/web/20180519202719/http://literallyunbelievable.or
g/] (collecting multiple examples).   
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the long-term achievements of rappers generally—in “Pound Cake.” DRAKE, 

Pound Cake, on NOTHING WAS THE SAME (Young Money Entm’t, Cash 

Money, and Republic Records 2013). Using someone’s own words to prove 

them wrong is, at the very least, reasonably perceptible as a comment on the 

original work. Cf. Campbell, 510 U.S. at 583 (“The later words can be taken 

as a comment on the naiveté of the original of an earlier day . . . .”). Indeed, 

recontextualizing someone’s own words against them is a form of the 

particularly African and African-American expressive, artistic, and rhetorical 

tradition of “signifyin(g),” which reveals latent meaning in expression 

through repetition and difference. See Henry Louis Gates, Jr., The Signifying 

Monkey: A Theory of African-American Literary Criticism 88 (Oxford Univ. 

Press, 1988) (“When one Signifies upon another text, by tropological revision 

or repetition and difference, the double-voiced utterance allows us to chart 

discrete formal relationships in Afro-American literary history. Signifyin(g), 

then, is a metaphor for textual revision.”). 

The district court recognized that, in this context, the changes and 

juxtapositions have the effect of making the entire new song a rebuke to Mr. 

Smith’s claim that “jazz is the only real music that’s gonna last.” The changes 

claim for music in general, including for rap, a sense of creative 

accomplishment and the champagne-fueled camaraderie of working in a 
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studio to create music that will have lasting value. The alteration at the 

beginning of the excerpt sets the stage, but the new meaning also comes from 

the claim that all of the elements treated by Smith’s original speech as specific 

to jazz are part of the rap creation process as well.  

It is therefore patently reasonable to conclude that Drake employed 

Jimmy Smith’s words to make a unique point of his own about the value of 

his own music genre, and to challenge Smith’s opinions about the primacy of 

jazz in American music. Indeed, we do not see how any reasonable factfinder 

could question the reasonableness of such a conclusion—even if other 

interpretations would also be reasonable. See Rebecca Tushnet, Judges as Bad 

Reviewers: Fair Use and Epistemological Humility, 25 Law & Lit. 20 (2013) 

(arguing in favor of recognizing the multiplicity of meanings to different 

communities); Michael W. Tyszko, Whose Expression Is It, Anyway? Why 

“New Expression, Meaning, or Message” Should Consider All Reasonably 

Available Viewpoints, 65 Syracuse L. Rev. 221 (2014) (advocating use of 

multiple reasonable viewpoints). 

Appellants would instead have this Court wade into a “dispute” as to 

how decisively and unambiguously the use in “Pound Cake” rejects the key 

message of JSR. (App. Br. at 16 nn.3-4, 17, 26). Meanwhile, amicus DJF 

makes a different kind of aesthetic claim when it argues that the changes are 
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too small to be transformative. But (leaving aside the fact that the use in 

“Pound Cake” was different from JSR in myriad ways) small changes can 

matter a lot to meaning. As Mark Twain wrote, “the difference between the 

right word and the almost-right word is the difference between the lightning 

bug and the lightning;” one who writes an ode to the former is not writing an 

ode to the latter. Lightning, Mark Twain Quotations, Newspaper Collections, 

& Related Resources, http://www.twainquotes.com/Lightning.html (last 

visited July 18, 2019). Similarly, a statement that “this elected official is 

destroying the country; he has abused his power; he has un-American values,” 

etc., has a very different meaning depending on the referent—as the common 

political practice of deploying a person’s past tweets to criticize their current 

stances demonstrates. Repurposing of words to indicate that their import is 

the opposite of what they first meant is classically transformative. And that is 

true even if a substantial amount of expression remains the same, as long as 

there is also transformation. 

C. Arguments That Fair Use Doctrine Should Be More Rigid Should 
Be Rejected. 

 
Appellants argue that “Pound Cake” needs some unspecified extra 

“justification” beyond having a new, conflicting message and meaning for its 
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use.7 App. Br. 17-18. Amicus DJF likewise argues for an “express nexus” 

requirement that would add a new necessity requirement that would run 

counter to decades’ worth of fair use jurisprudence. But Smith’s words 

asserted the primacy of jazz, and “Pound Cake” contends otherwise (among 

other things). As the district court properly recognized, one can criticize or 

comment on a subject by identifying some specific example that represents it. 

As a matter of both constitutional law and common sense, a court should not 

tell a speaker to use a different example or insist that if a speaker is targeting 

a general topic, she must make up a hypothetical example instead of using a 

real one. See Cohen v. California, 403 U.S. 15, 26 (1971) (“[W]e cannot 

indulge the facile assumption that one can forbid particular words without also 

running a substantial risk of suppressing ideas in the process.”); Eldred, 537 

U.S. at 219, 221 (describing fair use as a “free speech safeguard[]” and a “First 

Amendment accommodation[]”). 

                                                 
7 Appellants also argue that “Pound Cake” is an infringing derivative work. 
App. Br. at 29. Campbell and subsequent cases have readily distinguished 
between transformative fair uses and infringing derivative works. Where 
there is a transformative fair use, there is no violation of the Copyright Act’s 
exclusive rights; §107 explicitly makes all the §106 rights, including the 
right to prepare derivative works, subject to fair use, and provides that fair 
use “is not an infringement.” See generally Pamela Samuelson, The Quest 
for a Sound Conception of Copyright’s Derivative Work Right, 101 Geo. L.J. 
1505 (2013) (setting forth a framework for accurately defining the derivative 
works right without a conflict with fair use). 
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Likewise, Appellants’ perplexing suggestion that this case involves a 

musical work to which compulsory licensing provisions of the Copyright Act 

would apply, App. Br. 21 n.9, see also DJF Br. at 28, is entirely a red herring. 

First, JSR is not, in fact, a musical work—under the definition used by the 

Copyright Office, a “musical work” must have music; although lyrics may 

accompany it, words alone cannot comprise a musical work.8   

More important, fair use is an exception to all the exclusive rights in all 

the protected works covered by the Act, including the §106 reproduction right 

that is further limited as to mechanical reproduction of musical works in §115; 

the arguments to the contrary are incoherent. Even assuming that the words at 

issue constitute a “musical work,” this isn’t a case about a cover song. The 

song “Pound Cake” is a new composition and including an excerpt of an 

existing song in a new song isn’t subject to the compulsory license in §115. 

See 17 U.S.C. § 115(a)(2). DJF further argues that there is no fair use cross-

reference in §115, DJF Br. at 29, but of course there is not—§115, whose title 

                                                 
8 The Copyright Office has not classified JSR as a musical work. Its 
registration is within the category “Work of the Performing Arts”; there is 
no form specifically for musical works. See 37 C.F.R. § 202.3(b)(1); see also 
https://www.copyright.gov/registration/performing-arts/. Under longstanding 
Copyright Office rules, words alone (whether intended to be spoken or read) 
are not musical works. United States Copyright Office, Compendium of U.S. 
Copyright Office Practices §802.1 (3d ed. 2017); see also Lee, supra, at 
1876. 
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is “Scope of exclusive rights in nondramatic musical works: Compulsory 

license for making and distributing phonorecords,” is itself about the scope of 

the §106 exclusive rights; it would not make any sense to put in a reference to 

§107, any more than it would make sense to refer to fair use as limiting the 

protections of the first sale doctrine.9   

In addition, although the two other provisions closely grouped with 

§115—scope of rights in pictorial, graphic, and sculptural (PGS) works, §113, 

and scope of rights in sound recordings, §114—also don’t mention §107, fair 

use obviously may be made of a PGS work, see Cariou, 714 F.3d at 694, or 

of a sound recording, see Swatch Group Management Services Ltd. v. 

Bloomberg L.P., 756 F.3d 73 (2d Cir. 2014); see also Sega Enters. Ltd. v. 

Accolade, Inc., 977 F.2d 1510, 1521 (9th Cir. 1993) (rejecting the argument 

that §117, which permits the owner of a computer program to make certain 

                                                 
9 The argument from silence would implausibly imply that the other 
“exemptions”—first sale (§109), exemptions for certain public performances 
(§110), cable retransmission (§111), and ephemeral recordings (§112)—
trump fair use because they don’t specifically mention §107. The cross-
reference in §108 merely confirms that §108 was not intended to shrink 
§107 even as applied to “[r]eproduction by libraries,” despite the institution-
specific need for exemptions beyond §107. Authors Guild, Inc. v. 
HathiTrust, 902 F. Supp. 2d 445, 456-57 (S.D.N.Y. 2012), aff’d, 755 F.3d 
87 (2d Cir. 2014); H.R. Rep. No. 94–1476, at 74 (1976), reprinted in 1976 
U.S.C.C.A.N. 5659, 5688 (“[S]ection 108 authorizes certain photocopying 
practices which may not qualify as a fair use. The criteria of fair use are 
necessarily outlined in general terms.”). 
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copies and does not mention §107, preempts the fair use defense for copying 

computer programs beyond what is allowed by §117).10 The better rule is the 

statutory command this Court has always followed: fair use “is not an 

infringement” of any copyright rights. 17 U.S.C. §107. 

The alleged slippery slope argued by DJF is a final red herring. First, 

Campbell was actually a musical work infringement case, and it found 

transformativeness. Campbell, though it changed the basic structure of fair 

use analysis in all U.S. courts, did not cause a slippery slope to free-for-all 

infringement, and neither will this individual case thirty-five years later. Cf. 

Hofheinz v. AMC Prods., Inc., 147 F. Supp. 2d 127, 140–41 (E.D.N.Y. 2001) 

(“[A] finding of fair use here does not translate to a finding of fair use in each 

instance . . . . Thus, potential infringers of plaintiff’s copyrighted works, to 

the extent that they exist, are likely to seek a license to avoid . . . litigation.”). 

Second, there is no evidence of any such slippery slope in other areas of the 

law where robust transformative fair use defenses have been recognized, as 

                                                 
10 Even the much-criticized Sixth Circuit rule disallowing a de minimis 
defense in sound recording sampling cases recognizes a role for fair use. 
Bridgeport Music, Inc. v. Dimension Films, 410 F.3d 792, 805 (6th Cir. 
2005); cf. VMG Salsoul, LLC v. Ciccone, 824 F.3d 871 (9th Cir. 2016) 
(rejecting Bridgeport and noting consensus that its reasoning, like that of 
DJF here, overreads the music-specific provisions of the law).  
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with search engines, Authors Guild v. Google, 804 F.3d at 219, or visual art, 

Cariou, 714 F.3d at 694.  

Third, and serving to help explain the prior points, copyright 

infringement cases (including those involving a fair use defense) remain fact-

intensive and expensive, so that the incentives to license remain strong. James 

Gibson, Risk Aversion and Rights Accretion in Intellectual Property Law, 116 

Yale L.J. 882, 887-92, 895 (2007); Testimony of Karyn A. Temple, Register 

of Copyrights, Before the United States House of Representatives Committee 

on the Judiciary, June 26, 2019, 13-14 (observing that cost, time, and the threat 

of statutory damages create “insurmountable” hurdles “for the majority of 

users who believe that they have a strong fair use defense or are otherwise 

using a copyrighted work pursuant to an exception or limitation that allows 

their use”).  

Instead, fair users need a reason to think it’s worth asserting their rights 

against copyright claimants, given the expense and difficulty of litigating a 

fair use case and the further difficulty of securing a fee award even when the 

fair use analysis decisively favors the defendant. See Louis Vuitton Malletier, 

S.A. v. My Other Bag, Inc., 764 F. App. 39 (2d Cir. 2019) (upholding denial 

of fees); David S. Olson, First Amendment Based Copyright Misuse, 52 Wm. 

& Mary L. Rev. 537, 594 (2010) (“Because there is enough gray area in 
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determining fair use, the cost of defending a copyright infringement suit is 

high, and because a copyright holder can control whether and when to sue, 

and when to dismiss a suit if it starts going against him, the mere threat of 

litigation will deter many uses of copyrighted material that are fair as matter 

of law.”).   

Amici strongly agree with DJF that the fair use standard should not give 

prominent artists more freedom to make fair uses than lesser-known artists, 

DJF Br. at 32, but the solution to that problem is not to find infringement from 

any use of a copyrighted work by a musician; it is rather to give emerging 

artists at least as much freedom to make new meanings and messages by 

incorporating limited portions of existing works into their new expressions 

and to find ways to provide legal support for their own exercises of fair use. 

D. Additional Fair Use Considerations. 

  
Amici believe that Appellees’ brief accurately describes the state of the 

jurisprudence on the remaining factors but wish to add additional context on 

factors three and four (the amount used and market effect) as they relate to 

transformativeness.  

1. Amount Used 

The third factor, the amount of the use, interacts with the 

transformativeness finding. A fair user need not take the absolute minimum 
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necessary to achieve the relevant artistic purpose.  As with 

transformativeness, the standard is reasonableness.  See Cariou, 714 F.3d at 

710; Bill Graham Archives, 448 F.3d at 613 (finding fair use when copying 

was of the “size and quality” reasonably necessary to the transformative 

purpose). DJF’s proposed “nexus” analysis, DJF Br. at 35, is an attempt to 

reject this Court’s caselaw on the amount that may be used. But that law is 

already in the right place: it has recognized that the way to preserve artistic 

freedom and avoid a chilling effect is to allow the second artist to take an 

amount reasonably related to their expressive purpose. See Michael C. 

Donaldson, Refuge from the Storm: A Fair Use Safe Harbor for Non-Fiction 

Works, 59 J. Copyright Soc'y U.S.A. 477, 489-90 (2012) (noting that case law 

“often explicitly defers to the artist to determine how much is needed when 

the discussion is focused on just the third factor” and that “the real test is 

whether the creator of the new work only uses what is reasonably appropriate 

to illustrate or support the point being made in the new work”).  

To instead require that the other artist use only the absolute minimum 

that courts might deem necessary in hindsight would force artists to obsess 

over the unknowable minutiae of justification. The choice is, in fact, between 

the judicial judgment of artistic choices and artistic judgment of artistic 

choices, and as between those, Bleistein counsels the latter.  Once 
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transformativeness has been established, courts must be guided by the artist’s 

choices about what is a reasonable amount, especially where the copying is 

still only a portion of the original rather than a full copy. 

The scholarship identifying patterns in fair use can help explain how 

this rule protects artists without allowing unlimited copying. See Madison, 

supra (analyzing fair use patterns as found in the facts); Samuelson, supra 

(analyzing fair use patterns by grouping cases). In the instant case, one 

individual work was excerpted and modified in a second, more complex 

creative work, which added its own meaning and message.  

The “amount taken” analysis may differ when the transformation at 

issue involves a pure transformation in purpose, without a change in the 

content. For example, where large-scale copying is at issue, the analysis of the 

reasonable need may differ—snippets may be acceptable for text, Authors 

Guild v. Google, 804 F.3d at 229; entire images at a lower level of definition 

may be acceptable for image search, Perfect 10, Inc. v. Amazon.com, Inc., 508 

F.3d 1146 (9th Cir. 2007); and amounts exceeding the length of the average 

news story may be unacceptable for TV news, Fox News Network, LLC v. 

TVEyes, Inc., 883 F.3d 169 (2d Cir. 2018). As these outcomes reflect, judges 

need not be guided by artistic choices in “big data” cases. But in cases where 



25 
 

new art has been created, creators’ aesthetic decisions should be given 

attention and respect. 

2. Market Harm 

Analysis of the fourth factor, market harm, depends on the legitimate 

markets a copyright owner is allowed to control, and the market for 

transformative works is not among them. See Authors Guild v. HathiTrust, 

755 F.3d at 99 (“any economic ‘harm’ caused by transformative uses does not 

count because such uses, by definition, do not serve as substitutes for the 

original work”). Under the standard applied in Cariou, “an accused infringer 

has usurped the market for copyrighted works, including the derivative 

market, where the infringer’s target audience and the nature of the infringing 

content is the same as the original.” Cariou, 714 F.3d at 709.  

This standard also helps implement the rule that “a copyright holder 

cannot prevent others from entering fair use markets merely by developing or 

licensing a market for parody, news reporting, educational or other 

transformative uses of its own creative work. [C]opyright owners may not 

preempt exploitation of transformative markets . . . .” Bill Graham Archives, 

448 F.3d at 614-15 (quoting Castle Rock, 150 F.3d at 146 n.11); see also Am. 

Geophysical Un. v. Texaco Inc., 60 F.3d 913, 930 n.17 (2d Cir. 1994) 
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(rejecting the argument that an individual plaintiff’s willingness to license 

demonstrates market harm); TVEyes, 883 F.3d at 180 (same).   

For similar reasons, it does not matter that the producers of Pound Cake 

licensed the sound recording containing Smith’s words. A sound recording 

covers different and distinct protectable expression than a musical work (or 

literary work) embodied in it. To that extent, amicus DJF has it backward 

when it argues that musical work and sound recording copyrights should be 

treated the same; precisely because they are different copyrights, covering 

different protected material, the licensing (and fair use) status of one is not 

necessarily dispositive of the other. Cf. Newton v. Diamond, 388 F.3d 1189 

(9th Cir. 2004). 

The law conclusively presumes, based on long experience with 

ordinary self-interest and self-regard, that a licensing market for critical, 

transformative uses is both unlikely and not within the appropriate scope of a 

derivative rights market. Although some voluntary licensing may occur in 

cases of uncertainty or even mere convenience, that does not (and should not) 

shrink the scope of fair use. See Campbell, 510 U.S. at 585 n.8 (“If the use is 

otherwise fair, then no permission need be sought or granted”; noting that the 

defendant’s attempt to get a license did not weigh against a finding of fair 

use); Bill Graham Archives, 448 F.3d at 615 (“a publisher’s willingness to pay 



27 
 

license fees for reproduction of images does not establish that the publisher 

may not, in the alternative, make fair use of those images”); Gibson, supra. 

Additionally, this Court has emphasized that to weigh in favor of a 

plaintiff, the fourth factor requires a “meaningful or significant effect” on the 

market for the plaintiff’s work via substitution. Authors Guild v. Google, 804 

F.3d at 224. The effect must come because of the copying of protected 

expression. Id. As even amicus DJF grudgingly acknowledges, DJF Br. at 35, 

the use in “Pound Cake” of Smith’s opinions on music serves a transformative 

and critical purpose. The relevant question, then, is whether there is any 

meaningful or significant difference in the effect on the market because of the 

specific contested expression chosen for use in “Pound Cake,” whatever that 

might be, and there is simply no reason to think that there is.  
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CONCLUSION 

 
 For the foregoing reasons, this Court should affirm the judgment of the 

district court. 
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