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INTEREST OF AMICI 

Amici are academics with an interest in promoting truth in advertising, which 

protects consumers and promotes fair competition.1  

SUMMARY OF ARGUMENT 

Amici write to make one simple point: In re GNC Corp., 789 F.3d 505 (4th Cir. 

2015), was not a Lanham Act case but a case brought under state consumer-

protection laws. Its description of the Lanham Act standard was dicta, and mistaken 

dicta at that.  

The proper standard for determining the falsity element under the Lanham Act 

has been and remains: did the plaintiff prove, by a preponderance of the evidence, 

that the defendant’s factual claims were false or misleading?  This is an ordinary 

judicial inquiry, with no special evidentiary standard.  Experts make mistakes.  

Reasonable and scientifically accepted methods may produce wrong results. Some 

experts may appear reliable on paper but be discredited upon closer examination. 

Most fundamentally, if a reasonable expert is wrong about a particular claim, the claim 

that the expert supports is false. 

 
1 Academic affiliations are listed in Appendix A for identification purposes only. 
Amici state that none of the parties to this case nor their counsel authored this brief in 
whole or in part; no party or any party’s counsel contributed money intended to fund 
preparing or submitting the brief; and no one other than Amici and their counsel 
contributed money that was intended to fund preparing or submitting this brief. 
Appellees have consented to the filing of this brief; Appellants have declined to 
consent. 
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This Court should clarify that GNC does not set forth the Lanham Act 

standard. Thus, Defendant ExeGi’s challenge to the verdict below based on GNC 

should fail. Amici express no opinions on other aspects of the case. 

ARGUMENT 

I. GNC Applied State Consumer-Protection Law; Its Lanham Act 
References Were Mistaken Dicta. 

 
A. There were no Lanham Act claims in GNC. 

GNC was a putative class action under state consumer-protection law. GNC, 

789 F.3d at 510 (explaining that the claims were brought under the consumer-

protection laws of seven states). The district court was plainly mistaken in referring to 

GNC as a Lanham Act case. De Simone v. VSL Pharmaceuticals, Inc., 395 F. Supp. 3d 

617, 626 (D. Md. 2019) (“In GNC, the plaintiffs advanced a Lanham Act false 

advertising claim ….”). GNC’s statements about the Lanham Act were dicta.2  

 
2 See, e.g., J.E.F.M. v. Lynch, 837 F.3d 1026, 1035–36 (9th Cir. 2016) (rejecting an 
argument that “stem[med] from dicta in” … “a statutory interpretation case involving 
a completely different statute”); Cox v. True North Energy, LLC, 524 F. Supp. 2d 927, 
941 (N.D. Ohio 2007) (“A generalized (mis)statement of the statutory language in 
dicta, in a case explicitly interpreting a different statutory provision, hardly constitutes 
a precedential holding applicable to the instant case.”); cf. United States v. Verdugo-
Urquidez, 494 U.S. 259, 272 (1990) (courts often decide “particular legal issues while 
assuming without deciding the validity of antecedent propositions, and such 
assumptions … are not binding in future cases that directly raise the questions”) 
(citations omitted) (citing numerous cases); Belmora LLC v. Bayer Consumer Care AG, 
819 F.3d 697, 710 (4th Cir. 2016) (“[T]he Lanham Act’s plain language contains no 
unstated requirement that a § 43(a) plaintiff have used a U.S. trademark in U.S. 
commerce to bring a Lanham Act unfair competition claim.… [O]ur prior cases either 
only assumed or articulated as dicta that such a requirement existed. Thus, the district 
court erred in imposing such a condition precedent upon Bayer’s claims.”). 
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B. Courts with more experience interpreting their respective state 
consumer-protection laws have held that GNC misapprehended those 
laws.   

In Sonner v. Schwabe North America, Inc., 911 F.3d 989 (9th Cir. 2018), the Ninth 

Circuit decisively rejected GNC, reasoning that the burden under California law is to 

show that a challenged advertisement is false or misleading (as it is under the Lanham 

Act). A plaintiff who has sufficient expert testimony and other scientific data raising a 

genuine dispute of material fact that could satisfy the preponderance-of-the-evidence 

burden at trial is entitled to that trial.  Id. at 992. The district court in Sonner, which 

had followed GNC by demanding evidence “foreclos[ing] any possibility” that the 

challenged ad was true, “elevated [the plaintiff’s] burden well beyond what is usually 

required to defeat summary judgment,” at odds with Federal Rule of Civil Procedure 

56(a). Id. Disputes about “the scientific bases underlying the opinion of the opposing 

party’s expert … go to the weight that the fact-finder should give to the evidence” 

rather than precluding a finding of fact. Id. at 992-93.  

As the Ninth Circuit explained in discussing GNC’s interpretation of California 

law:   

We are unpersuaded by the notion that a plaintiff must not only produce 
affirmative evidence, but also fatally undermine the defendant’s evidence, in 
order to proceed to trial. “[A]bsolute certainty is not the evidentiary benchmark 
in civil (or even criminal) litigation,” Hobbs v. Gerber Prods. Co., No. 17 CV 3534, 
2018 WL 3861571, at *7 (N.D. Ill. Aug. 14, 2018), and it has never been the 
standard for weighing conflicting evidence for purposes of summary judgment. 
If the plaintiff’s evidence suggests that the products do not work as advertised 
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and the defendant’s evidence suggests the opposite, there is a genuine dispute 
of material fact for the fact-finder to decide. We see no reason to diverge from 
the usual summary judgment rules for [California false-advertising] claims. 
 

Id. at 993. 

Even before the Ninth Circuit ruled, numerous courts had explained that GNC 

wrongly raised the burden of proof; these repudiations of GNC bear on whether it 

would be a good idea to use GNC’s rationale in an actual Lanham Act case. As one 

court explained, given the law’s prohibition of both falsity and misleadingness, “even 

if a reasonable expert testifies that the scientific literature is equivocal, a plaintiff may 

prevail under [California law] if she proves that the expert is nevertheless incorrect.” 

Mullins v. Premier Nutrition Corp., 178 F. Supp. 3d 867, 894 (N.D. Cal. 2016). Another 

pointed out that “the falsehood alleged by Plaintiff is not that all experts agree that 

Defendant’s product lacks a health benefit, but rather that the product in fact lacks 

that benefit… If some reasonable experts incorrectly had opined that [the product] 

had this health benefit, this would not necessarily bar the claim.” Zakaria v. Gerber 

Prod. Co., No. LACV1500200JAKEX, 2015 WL 4379743, at *3 (C.D. Cal. July 14, 

2015). See also, e.g, Racies v. Quincy Bioscience, LLC, No. 15-cv-00292, 2017 WL 6418910, 

at *4 (N.D. Cal. Dec. 15, 2017) (rejecting GNC as applied to California consumer-

protection law).  

Courts applying the other state laws at issue in GNC have reasoned similarly, in 

ways consistent with this Court’s Lanham Act jurisprudence. As a court applying 

Illinois consumer-protection law explained, “[t]hat two experts disagree at trial about 
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the truth or falsity of a statement does not, of course, preclude the fact-finder from 

resolving the disputed fact question; no more should the plaintiff’s acknowledgment 

of some competing expert opinion preclude her from attempting to prove the fact at 

issue by conducting discovery and developing the most persuasive argument possible 

to support her position as to the truth or falsity of the disputed fact. Gerber cannot 

insulate its statements from claims of falsity by locating a single expert who will 

endorse them ….” Hobbs, 2018 WL 3861571, at *7; see also Farar v. Bayer AG, No. 14-

cv-04601-WHO, 2017 WL 5952876, at *17 (N.D. Cal. Nov. 15, 2017) (under 

California, Florida, and New York law, conflicting expert evidence “would merely 

create a genuine issue of material fact inappropriate for summary adjudication”); 

Gallagher v. Bayer AG, 2015 WL 1056480, at *8 (N.D. Cal. Mar. 10, 2015) (“As courts 

in California, New York, and Florida have held, where plaintiffs allege that 

manufacturers’ food or supplement claims are false and cite to scientific studies in 

support, those allegations are adequate to plead false and misleading conduct under 

their consumer protection statutes.”) (citations omitted). 

II. “Falsity” Under the Lanham Act Means Ordinary Falsity. 

There is a longstanding consensus among the circuits that the Lanham Act is a 

strict-liability statute. See, e.g., AMCO Ins. Co. v. Inspired Techs., Inc., 648 F.3d 875, 882 

(8th Cir. 2011) (neither knowledge nor intent is an element of false advertising under 

the Lanham Act); Vector Prods., Inc. v. Hartford Fire Ins. Co., 397 F.3d 1316, 1319 (11th 

Cir. 2005) (“It is well-settled that no proof of intent or willfulness is required to 
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establish a violation of Lanham Act § 43(a) for false advertising. Rather, Section 43(a) 

provides a strict liability tort cause of action.”) (cleaned up); Camel Hair & Cashmere 

Inst. of Am., Inc. v. Associated Dry Goods Corp., 799 F.2d 6, 13 (1st Cir. 1986); Procter & 

Gamble Co. v. Chesebrough-Pond’s Inc., 747 F.2d 114, 118-19 (2d Cir. 1984); Frisch’s 

Restaurants, Inc. v. Elby’s Big Boy of Steubenville, Inc., 670 F.2d 642, 647 (6th Cir. 1982) 

(“Under § 43(a) of the Lanham Act it is not necessary to show that any false 

description or representation is wilful or intentional.”) (citing Parkway Baking Co. v. 

Freihofer Baking Co., 255 F.2d 641, 648 (3d Cir. 1958)); SharkNinja Operating LLC v. 

Dyson Inc., 200 F. Supp. 3d 281, 286-87 (D. Mass. 2016) (“commercially reasonable 

efforts” to confirm advertising to the truth did not excuse actual falsity); Brandt 

Consol., Inc. v. Agrimar Corp., 801 F. Supp. 164, 174 (C.D. Ill. 1992) (“The well-settled 

rule is that there is no requirement under the Lanham Act that a false representation 

be made willfully or with the intent to deceive. A mistake is not a defense to an action 

under [§ 1125(a) ].”), abrogated on other grounds by Zenith Electronics Corp. v. Exzec, Inc., 182 

F.3d 1340, 1344 (Fed. Cir. 1999).   

As a result, the Lanham Act does not grant advertisers immunity if they base 

their claims on an expert’s opinion. Instead, if, on the balance of the evidence, 

advertising is literally false (also known as explicitly false), it is false, period.3 Likewise, 

if advertising that is not explicitly false misleads consumers, it is misleading. 

 
3 Literal falsity includes advertising that is false by necessary implication, which occurs 
when reasonable consumers are so likely to draw a false inference that “the audience 
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GNC suggested, uniquely and mistakenly, that explicit falsity was about 

uniformity among experts; it contrasted this definition of explicit falsity with 

misleadingness, opining that claims made against the weight of scientific consensus 

could be misleading even if not explicitly false. GNC, 788 F.3d at 516. But “explicit” 

and “literal” mean “stated outright”; they have nothing to do with the standard for the 

quantum of evidence necessary to prove falsity.  Rather than being a matter of the 

“weight” of evidence, misleadingness is about the use of implication and inference to 

suggest a false conclusion from a statement that is true on its face. Suppose the claim 

at issue here were “Vitamin B7 can remedy hair loss.” Reasonable scientists would 

agree that this is true, because a vitamin B7 deficiency can lead to hair loss. But most 

hair loss does not come from vitamin deficiency. The claim “Vitamin B7 can remedy 

hair loss” is misleading on a product marketed to balding consumers in general, 

because of what it implies: that Vitamin B7 will treat hair loss in general. 

The difference between false and misleading claims thus does not turn on 

whether reasonable experts may disagree. Instead, a misleading statement induces a 

substantial number of reasonable consumers who accept that the statement is true to 

infer a false conclusion, while a false statement lacks sufficient ambiguity to require 

any inference from consumers. As this Court has recognized in its actual Lanham Act 

 
would recognize the claim as readily as if it had been explicitly stated.” Clorox Co. 
Puerto Rico v. Proctor & Gamble Co., 228 F.3d 24, 35 (1st Cir. 2000); see Design Resources, 
789 F.3d at 501 (recognizing this type of falsity as actionable under the Lanham Act); 
Scotts Co. v. United Industries Corp., 315 F.3d 264, 274 (4th Cir. 2002) (same). 
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cases, then, literal falsity is about communication and is determined by a two-step 

process: (1) what explicit or literal message does the ad convey? (2) is that message 

false? See, e.g., Design Resources, Inc. v. Leather Indus., 789 F.3d 495, 501 (4th Cir. 2015); 

C.B. Fleet Co. v. SmithKline Beecham Consumer Healthcare, L.P., 131 F.3d 430, 434 (4th Cir. 

1997). 

To determine if an ad makes a false claim, a court must therefore determine 

what message consumers will perceive and whether that message is false.4 Experts can 

provide testimony that informs the falsity determination, but the ability to find a 

single dissenting voice does not prevent a finding of falsity. “A factual dispute is best 

settled by a battle of the experts before the fact finder, not by judicial fiat. Where two 

credible experts disagree, it is the job of the fact finder … to determine which source 

is more credible and reliable.” City of Pomona v. SQM North America Corp., 750 F.3d 

1036, 1049 (9th Cir. 2014).5   

 
4 An advertisement that says that specific scientific evidence substantiates its claim is 
making what is known as an “establishment” claim. An establishment claim may be 
proven false by showing that the studies on which the ad relies are not sufficiently 
reliable to support with reasonable certainty the claim actually made by the ad. This 
may be shown by demonstrating either (1) that the tests, even if valid, do not establish 
the claim actually made by an ad, or (2) that the tests are invalid and objectively 
unreliable. See, e.g., C.B. Fleet, 131 F.3d at 435 & nn. 2-3 (4th Cir. 1997).  Whether an 
advertisement makes an establishment claim is a question of fact. Id. at 436.  
5 Cf. Mullins v. Premier Nutrition Corp., 2016 WL 1534784, No. 13-cv-01271 (N.D. Cal. 
Apr. 15, 2016) (noting that GNC was a case about pleading standards, and 
commenting that “GNC … does not broadly hold that a false advertising claim based 
on a statement grounded in science must fail if the defendant presents an expert 
witness supporting its position. In the absence of a concession that the statement is 
the subject of reasonable scientific debate, that question is properly decided by the 
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GNC invented a new standard for state consumer-protection laws that had no 

basis in any previous cases; the Lanham Act cases it cited are inconsistent with this 

standard. Most importantly, GNC cited Castrol Inc. v. Pennzoil Co., 987 F.2d 939 (3d 

Cir. 1993), see GNC, 789 F.3d at 514,6 a Lanham Act case that squarely rejected the 

idea that merely having had a reasonable basis for a claim could excuse falsity: 

Castrol presented affirmative evidence to prove the literal falsity of Pennzoil’s 
claims and … [the district judge] did not find Pennzoil’s evidence to rebut 
Castrol’s proof persuasive. The dissent asserts, however, that a defendant need 
only establish a reasonable basis to support its claims to render the 
advertisement literally true. We disagree. Rather, the test for literal falsity is simpler; if a 
defendant’s claim is untrue, it must be deemed literally false. 
 

Castrol, 987 F.2d at 944 (emphasis added).   

This Court’s precedent actually interpreting the Lanham Act has relied on 

Castrol’s definition of falsity. Design Resources, 789 F.3d at 503. Every other case to cite 

Castrol has likewise followed this “simpler” rule. See, e.g., Schering-Plough Healthcare 

Products, Inc. v. Neutrogena Corp., 702 F. Supp. 2d 266, 271 (D. Del. 2010) (“The test for 

literal falsity is an objective one for the court’s determination.”); Diamond Triumph Auto 

Glass, Inc. v. Safelite Glass Corp., 441 F. Supp. 2d 695, 706 (M.D. Pa. 2006) (“Even if the 

advertiser has a reasonable basis to support the truth of the advertisement, it will be 

liable if the statement is untrue.”). 

 
jury.”); Appellants’ Br. at 33-34 (conflating pleading standards with proof 
requirements). 
6 The other Lanham Act case GNC cited on the definition of literal falsity, see 789 
F.3d at 514, is Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134 (9th Cir. 1997), 
which itself relied on Castrol, see 108 F.3d at 1139. 
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For a strict-liability statute like the Lanham Act, then, the issue is not whether 

the defendant’s reliance on its evidence was reasonable, but whether a claim is, in fact, 

false. That there is some evidence supporting the defendant’s statement does not 

make it true. This would be so even were the burden on the plaintiff higher than a 

preponderance of the evidence. See, e.g., Nebraska v. Mayfield, 325 N.W.2d 162, 164 

(Neb. 1982) (“On this appeal the defendant apparently takes the position that where 

there is any disagreement between expert medical witnesses, the evidence cannot be 

said to be ‘clear and convincing.’ We disagree.”). 

Numerous cases across multiple circuits accept the imposition of Lanham Act 

liability for literal falsity in commercial advertising despite expert disputes about the 

characteristics of the parties’ products or services. See, e.g., Eastman Chemical Co. v. 

Plastipure, Inc., 775 F.3d 230, 236-37 (5th Cir. 2014) (upholding jury verdict in 

plaintiff’s favor); Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1138 (9th Cir. 

1997) (claim could proceed where defendant’s scientific experts disputed plaintiff’s 

allegations of literal falsity); Merck Eprova AG v. Gnosis S.p.A., 2012 WL 4510668 

(S.D.N.Y.) (rejecting expert testimony that found defendant’s ad “reasonably derived” 

from existing conventions), aff’d, 760 F.3d 247 (2d Cir. 2014); Schering-Plough Healthcare 

Products, Inc. v. Neutrogena Corp., 702 F. Supp. 2d 266, 279 (D. Del. 2010) (finding literal 

falsity in face of contested evidence); Merck Eprova AG v. ProThera, Inc., 2010 WL 

9098310, at *5 (S.D.N.Y. Oct. 10, 2010) (reasonable jury could accept plaintiff’s 

expert’s testimony rather than defendant’s and find literal falsity); Johnson & Johnson-
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Merck Consumer Pharmaceuticals Co. v. Procter & Gamble Co., 285 F. Supp. 2d 389, 391 

(S.D.N.Y. 2003) (finding literal falsity after rejecting defendant’s “vigorously” 

advanced scientific evidence); Hot Wax, Inc. v. S/S Car Care, 1999 WL 966094 (N.D. 

Ill. 1999) (upholding a verdict of literal falsity rejecting several experts’ testimony); 

Kraft General Foods, Inc. v. Del Monte Corp., 28 U.S.P.Q.2d 1457 (S.D.N.Y. 1993) (finding 

liability despite competing expert definitions of the word “gelatin”).  

CONCLUSION 
 

When a defendant offers admissible expert testimony or scientific evidence 

supporting the advertisement in question, it creates a question of fact for a jury, not 

an absolute defense. To the extent that GNC suggested the contrary, it was 

interpreting state consumer-protection laws and not the Lanham Act. Nothing about 

GNC, or sound understanding of the Lanham Act, required anything more in this 

case than instructions allowing the jury to resolve evidentiary disputes in the ordinary 

manner. This Court should clarify that GNC did not create a new rule (and a circuit 

split) on the Lanham Act when it opined on state law. 
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